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| am pleased to submit the attached SECU investigation report prepared in response to a complaint filed
by communities in Myanmar in 2018 regarding the GEF-financed Integrated Protected Area Land and Seascape
Management in Tanintharyi Project.

The investigation was divided into two stages given that the complaint involved two large distinct areas
and communities, and somewhat distinct issues. The first stage focused on communities in the inland portion of
Myanmar, and SECU interviewed these communities in-country in 2019. The second stage was to be focused on
coastal and island communities, but the 2020 trip was cancelled due to COVID, and the project was later
suspended and subsequently cancelled in late 2024 due to civil conflict in Myanmar.

Based on assembled evidence, including documents, interviews, published research, among other data,
SECU prepared a draft report with recommendations for the first stage of its investigation. SECU shared this draft
with Complainants and the Myanmar Country Office (CO), and revised the draft in response to feedback from
these parties. The Director of OAl approved this draft for broader circulation and public comment towards the end
of 2021, but that circulation was delayed due to the conflict, and due to project cancellation it was never restarted.
The draft report was, instead, posted to the SECU Case Registry in early 2022, and has been publicly available since
then.

Consequently, SECU has taken the decision to determine this version to be the final report for the first
stage of the investigation. Since the project was cancelled, the Myanmar CO is not expected to prepare an Action
Plan to implement recommendations, and SECU will not complete Stage 2 of the investigation. Nevertheless, we
invite the Administrator to issue a decision on this report for Stage 1, and suggest that the report's
recommendations be used to inform future UNDP activities in Myanmar.
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Case No.

SECU0010

Report:

Part 1 of 2*

Category of Non-Compliance

Environmental and Social

Location:

Myanmar

Date complaint received:

GEF received on 16 July 2018, forwarded to SECU on 20
September 2018

Source of complaints:

Conservation Alliance Tanawthari (CAT), a coalition of 6
Karen civil society organizations working with
communities in the Tanintharyi Region, and representing
7 communities and 1 committee

* SECU is dividing the SECU0010 report into two parts. Originally SECU was scheduled to conduct its final
field mission to Myanmar in February of 2020 to interview key stakeholders and meet with complainant
communities in the coastal and island regions of Tanintharyi. Unfortunately, as a result of the Coronavirus
pandemic, this mission was indefinitely postponed. In order to progress the case as best as possible, SECU
has chosen to divide the reports into two parts. This first part focuses on the inland communities with
whom SECU has already been able to meet. The second part, which SECU aims to complete after meeting
with coastal and island communities, will be completed once SECU can travel again to complete its follow-

up mission to Myanmar.
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On 14 July 2018, Conservation Alliance Tanawthari (CAT), a coalition of 6 Karen civil society
organizations working with communities in the Tanintharyi Region, submitted a complaint
to the Global Environmental Facility’s Conflict Resolution Commissioner, claiming that the
GEF-funded, UNDP-implemented ‘Ridge to Reef’ project ‘poses substantial impacts on the
rights of local communities, contravening both international law and GEF’s own safeguard
policies,’ particularly the rights to Free, Prior Informed Consent, the rights of IDPs and
refugees to voluntary and dignified return to their lands, and the rights of Karen
communities to Indigenous lands and resources. UNDP’s Social and Environmental
Compliance Unit (SECU) was cc’ed on this complaint. After SECU informed complainants of
their options, complainants filed a formal complaint on 20 September 2018, requesting a
compliance review and a subsequent dispute resolution process to be conducted by the
Stakeholder Response Mechanism (SRM). SECU registered the complaint on 26 September
2018.

UNDP’s Ridge to Reef Project was signed in December 2017, with a planned start date of
October 2017 and planned end date of September 2023. UNDP is administering the USD
5,250,000 GEF Trust Fund portion of the project and providing USD 6,613,000 in parallel co-
financing.! The total budget for the project is USD 21,788,116. Parallel co-financing not
administered by UNDP - which is being provided in in-kind services - is being provided by
the National Government of Myanmar, the Regional Government of Tanintharyi, Fauna and
Flora International (FFI), and the Smithsonian Institution.

The Project Document (herein Prodoc) specifies that the project is a Direct Implementation
Modality (DIM) project, implemented by UNDP, with the Ministry of Natural Resources and
Environmental Conservation (MoNREC) as the Lead National Ministry. Additional
‘Responsible Parties’ include the Myanmar Forestry Department (FD), the Myanmar
Department of Fisheries (DoF), the Smithsonian Institution, and FFI.

The Prodoc indicates that the project area (including a combination of landscape, seascape,
corridors and coastal areas), includes 1.452 million hectares of land in the Tanintharyi
region (33.5% of the Tanintharyi Region,)2 It includes twelve Key Biodiversity Areas
(KBAs), the ‘largest areas of lowland wet evergreen forest remaining in the Indo-Myanmar
Hotspot, some of the largest blocks of mangrove forest in mainland SE Asia, and some 800
islands and diverse marine ecosystems of the Myeik Archipelago.’3 The Prodoc highlights the
‘rapidly increasing pressures’ on biodiversity in the area - listing ‘ongoing threats of
deforestation from palm oil plantation development together with illegal logging, forest
encroachment, industrial development, and highly unsustainable fishing practices.”* The

1 Parallel Co-financing is provided by the following entities: UNDP - USD 6,613,000; National Government
(MoNREC) - USD 3,000,000; Regional Government - 3,000,000; CSO (Fauna and Flora International)- USD
2,425,116; Bilateral Assistance (Smithsonian Institution) - USD 16,538,116.

2 UNDP, ‘Integrated Protected Area Land and Seascape Management in Tanintharyi Project Document
(Prodoc)’. March 2017. p.23.

31d.
41d.
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Prodoc reflects that the project will protect priority KBAs with activities throughout the
project area.s

5. It estimates that the total population in the entire project area is 145,230 people (based on
a 2014 village tract census), and includes various ethnic groups - including Karen
communities - that have ‘thrived there for centuries’ but recently suffered through much
ethnic conflicté An earlier UNCHR report (2014) estimates some 71,650 people in
Tanintharyi Region are now classified as Internally Displaced Persons (IDPs), and another
70,000 Karen people have fled the country and sought asylum in other countries as
refugees.”

6. The Prodoc notes that some of the project area is controlled by the Karen National Union
(KNU)8, ‘some of the biodiversity rich areas in Tanintharyi are under the control of ethnic
armed groups such as the Karen National Union.”? And, relatedly, that the project is occurring
in the context of recent ‘dynamic political, social and economic change’ occurring after fifty
years of isolation and civil war, including a bilateral ceasefire agreement between the KNU
and Myanmar government signed in 2012, followed by a National Ceasefire Agreement
(NCA) - the National Ceasefire Accords (NCA) - in October 2015.

7. The stated primary objective of the project is to ‘secure the long-term protection of Key
Biodiversity Areas through integrated planning and management of the protected area
land/seascape’ via four outcomes, including: connecting the planning and management of
land and seascapes in the project area; strengthening management and threat reduction in
target proposed protected areas, smallholder zones and corridors; prototyping a
biodiversity survey framework and geospatial platform with the Tanintharyi Regional
Government, and enhancing knowledge management, monitoring and evaluation.

8. The Complainants assert that much of the ‘vast expansion of protected areas’ to be advanced
by the project has been proposed for lands from which tens of thousands of Karen were
displaced as a result of armed conflict during the civil war. The Complainants describe that
these Karen community members - including refugees and IDPs - have been resettling and
will continue to resettle in the project area. They assert that UNDP failed to inform and

5 As noted in the Prodoc, p.2, the project Objective is to provide ‘long-term protection of Key Biodiversity
Areas through integrated planning and management of the protected area land/seascape in Tanintharyi.’ It
further notes, ‘a key deliverable is the development of landscape level resource-use plans covering some 1.45
million ha of terrestrial, coastal and marine areas of Myeik and Kawthaung districts’, Prodoc, p.27, and one
component is ‘... Protected area system is expanded to incorporate all the key HCVFs, HCF, and KBAs with
management structure and staff emplaced.’ Prodoc, p.20.

61d. p.23.

7 UNCHR South-East Information Management Unit, ‘Tanintharyi Region Profile’, Updated: June 2014.

8 The Karen National Union defines itself as follows: ‘The Karen National Union (KNU) is a democratic
political organisation, seeking equality and self-determination, human rights, democracy and equality in a
Federal Union of Burma. The KNU is the leading political organisation representing the aspirations of the
Karen people. The KNU was founded in 1947. The main aim of the KNU is a genuine Federal Union based on
equality and self-determination.” https: //www.knuhg.org/public/en. The KNU has also been characterized as
the main ethnic rebel group representing the Karen people in Myanmar. https://www.bbc.com/news/world-
south-asia-16528737.

9 Prodoc, p.44. Note, also, that Annex 14: Socioeconomic and Gender Situational Analysis on Tanintharyi
Landscape, Seascape and Coastal area, describes that ‘most of the intended project site were located in KNU
control area.’

Page 5 of 53


https://www.knuhq.org/public/en

consult with the vast majority of Karen communities throughout the proposed protected
areas, failed to secure their free, prior, informed consent, and failed to implement measures
that would prevent violations of the rights of Karen refugees and IDPs to return to their
lands. They note that, to the contrary, the Prodoc identifies the return of refugees and IDPs
to the region as a ‘major threat to the projection of biodiversity.” They state that ensuring
respect for the rights of these communities, and not the current approach, will protect
nature in the Tanintharyi region. Finally, complainants indicate that the expansion of
government-managed protected areas into KNU-controlled territory without the
consultation or consent of the KNU contravenes the National Ceasefire Accords and
threatens to inflame conflict.

9. Inresponse to questions from SECU about the complaint, UNDP Myanmar described that it
had requested meetings with KNU and CAT and offered to meet without conditions and with
a view to redesigning the project. It had requested a meeting with KNU in June 2018, before
the complaint was filed, and was able to meet with them in October 2018 after the complaint
was filed. Minutes prepared by the UNDP CO for this meeting reflect the following UNDP CO
perspectives on the meeting and its outcomes: That UNDP Myanmar conveyed to the KNU
that it came to the meeting with no conditions, an open mind and with objectives to, a) listen
and openly discuss the issues and concerns issues raised by KNU and CAT on the Ridge to
Reef project, b) agree on a process and way forward with a timeline to collectively resolve
issues concerning the Ridge to Reef project, including any redesign and, c) agree to regular
meetings between UNDP and KNU, both at senior/strategic level, and technical level.10

10. The UNDP CO has expressed to SECU that it remains open to a redesigned project that has
the support of KNU and local communities. Complainants have indicated to SECU that they
want a mediated dialogue to identify a way forward with the UNDP CO but, to date, have not
received a commitment from the UNDP CO for such a dialogue.

11. UNDP Myanmar described that while the project office was set up in June 2018, the project
Board met on 3 July 2018, and a project inception workshop was held on 17 July 2018, the
UNDP CO put project activities on hold indefinitely in August 2018 in response to issues and
concerns highlighted by KNU and CAT. According to the UNDP CO, the project was in the
inception phase, and field activities had not yet begun when activities were put on hold.

12. On 13 December 2018, SECU determined the complaint met the criteria necessary for SECU
to investigate UNDP's compliance with its social and environmental commitments and
posted the signed Eligibility Determination on its public registry available at
www.undp.org/secu. SECU undertook a document review and, from 14 to 23 July 2019,
traveled to Myanmar to interview complainants, UNDP staff, relevant government officials,
relevant civil society organizations, Karen community members, technical experts and
others. Given logistical challenges, SECU was unable to interview communities in the coastal
and marine areas that would be impacted by project activities or KNU representatives. SECU
had, therefore, planned a follow-up trip for late February 2020. This trip was cancelled due
to concerns about COVID-19.

13. 13.SECU wishes to express its appreciation for the assistance provided by UNDP Myanmar,
the Complainants, KNU Representatives, Karen communities and all other interviewees - all

10 Minutes of the meeting between United Nations Development Programme Myanmar Country Office and the
Karen National Union, 3 October 2018, Mae Sot, Thailand.
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14.

of whom sought to better understand the compliance issues, offered their support and
cooperation for the investigation, and expressed a desire to work in good faith for solutions
in response to concerns.

Upon completion of part one of the review, SECU identified the following findings and
recommendations.

Finding 1 - Requirement to Apply the Social and Environmental Screening Procedure

15.

16.

17.

Although UNDP Myanmar screened project activities, applying the Social and Environmental
Screening Procedure (SESP), the screening did not accurately assess risks and opportunities.
SECU notes that the UNDP CO subsequently recognized, and indicated an intention to rectify,
shortcomings in the SESP after complaints were raised.1t

More specifically, UNDP Myanmar did not accurately characterize the significance of risks
that were identified because it (1) applied assumptions that management measures would
mitigate some of these risks, in contravention of SES standards not to apply such
assumptions; and (2) underestimated certain other risks in contravention of SES guidance
that such risks be considered more significant. UNDP Myanmar otherwise failed to
acknowledge important risks, including key risks to Indigenous Peoples and human rights.
The UNDP CO’s determination that the project posed only ‘moderate risks’ was not
consistent with established facts and the UNDP Social and Environmental Standards (SES).
For example, the UNDP CO’s determination (reflected in the Myanmar SESP) that the
possible impact of harm to Karen communities was only moderate was not consistent with
SES and SESP directives that when activities pose risks of harm to the human rights, lands,
natural resources and traditional livelihoods of Indigenous Peoples, and occur over a large
spatial extent and duration, these risks must be considered ‘at a minimum potentially
severe.” Project activities occur over a large spatial extent and would create permanent
access restrictions. A finding of potentially severe impact would require, in this context, a
determination that the project is ‘high risk.’ The SESP’s ‘Indicative List’ of high-risk activities
additionally reflects that ‘Projects which may adversely impact the rights, lands, resources
and territories of indigenous peoples’ should generally be considered high risk.’

Additionally, the screening did not identify some key opportunities to support activities that
would both increase protection of biodiversity while ensuring attention to the rights of
communities to conserve and manage their traditional lands and resources.i? These

11The Prodoc reflects an intention by the UNDP to continue to monitor risks during project implementation.
The Prodoc states, ‘As per standard UNDP requirements, the Project Manager will monitor risks quarterly and
report on the status of risks to the UNDP Country Office.’ p. 9.

12 Although the UNDP CO did not identify community-developed ICCAs during the screening process, the
Prodoc does reflect a plan to involve communities in project activities, including protected areas, “The first
component will support the expansion of Tanintharyi’s PAs system, covering priority KBAs in marine, coastal
and terrestrial landscapes through the establishment of already proposed PAs and community-based
management of KBAs. The capacity of communities within the KBAs, buffer zones and corridors will be
developed to improve natural resource management and incentivize sustainable livelihoods...” p. 14. And
“Outcome 2 is very much focused on a ‘parks for people’ concept, people being local communities in the first
instance and gradually, as PAs and communities develop ecotourism initiatives... The key deliverables under

Page 7 of 53



opportunities include those presented by community-established Indigenous Community
Conservation Areas (ICCAs) in the project area. ICCAs in Htee Moe Pwar, Lenya, and
Monorone, for example, are inland areas for which the local Karen communities have already
committed to protecting the biodiversity identified in the Prodoc as critically important. In
service to protection of this biodiversity, the communities have advanced biological
inventories and created rules to protect and prevent unsustainable use of natural resources
in these ICCAs. As community-driven initiatives, these ICCAs already have the consent of
local Karen communities.13

Recommendation 1

18. When UNDP Myanmar applies the SESP to proposed activities in the region, all material risks
should be identified, including risks to the rights of local communities. The significance of
these risks should be assessed as if no mitigation or management measures were to be put
in place. The CO should not rely on assumptions that national law provides adequate
protections for rights of Indigenous communities to lands and resources.

19. Identify and evaluate opportunities provided by community-developed ICCAs in the
Tanintharyi Region, as well as opportunities to otherwise increase community participation
in conservation through strong local community-based organizations and enhancing the
rights and capacities of local communities.

Finding 2 - Requirement to Robustly Assess Risks of Impacts to Indigenous Peoples

20. Not accurately categorizing the project as ‘high risk’ created an inaccurate perception that
not all requirements for high risk projects needed to be met, including those related to
additional full social and environmental assessments. The consultant hired to perform an
additional assessment of risk during the project preparation phase did not gather field data
in KNU-controlled areas, and, as a result, more robust assessments were necessary. As noted
above, the UNDP CO subsequently recognized and took measures to rectify this shortcoming
after complaints were raised.

Recommendation 2
21. UNDP Myanmar must perform additional assessments in response to risks, as required by

the SES. If project activities might impact the rights, lands, resources and territories of Karen
or other ethnic communities, ensure that the assessment of such activities is conducted by

Outcome 2 are: a set of PA management and business plans covering at least 500,000 ha, developed with the
active participation of key stakeholders and being implemented using a range of governance mechanisms,
including co-management and other community-based systems”. (Prodoc p. 28). Nevertheless, Complainants
and KNU representatives interviewed described that they do not perceive that community-related activities
proposed in the Prodoc are ‘community-led.’ To the contrary, they perceive that decisions to create protected
areas on lands they claim have already been made by non-community members but with ex post plans and
offers for communities to participate in ways that are not consistent with community rights and needs.

13 The ICCAs for which the communities are seeking support, including, particularly, the ‘Landscape of Life’
ICCA, are modelled after the 2020 UN Equator Prize winning Salween Peace Park ICCA in Karen State. A
representative of both KESAN and CAT was awarded the Goldman Peace Prize for their efforts to create this
park. The complainants note that these ICCAs are community-developed and led alternatives to the Ridge to
Reef project.
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an independent and capable entity, involves communities, and includes an assessment of the
substantive rights of Indigenous Peoples - including their rights to lands, territories, and
resources and their right to free, prior and informed consent (FPIC).

Finding 3 - Requirements for Full Effective and Meaningful Participation in Project Design and
Development

22.

23.

24.

25.

26.

27.

Consultations and consent processes for project preparation and design were not as robust
as suggested in the Prodoc, and not clearly consistent with SES requirements for meaningful
participation of Indigenous Peoples. UNDP did not adequately ‘consult and cooperate in
good faith with the Indigenous Peoples concerned through their own representative
institutions in order to obtain their free, prior and informed consent’ before the project was
approved - a requirement of the UNDRIP. However, UNDP had not yet conducted project
activities that impacted Indigenous lands or resources and has acknowledged the need to
secure FPIC from potentially impacted Karen and other ethnic communities before it does
conduct such activities.

Despite claims that communities were ‘fully consulted,” primarily by the socioeconomic
consultant hired by the project, evidence secured by SECU indicated that most communities
were not even aware of the project. The report prepared by the consultant indicated that
she had been unable to meet with Karen communities within KNU areas, and that even
communities she had met with were not aware of the project.

As such, although UNDP Myanmar CO indicated to SECU that a total of seven stakeholder
consultation meetings were held, Karen community members were not well represented in
consultations.* The KNU Headquarters indicated, in a letter to the GEF in October 2018,
that only 7 Karen individuals were in project consultations.

The UNDP Myanmar CO told SECU that additional consultations were planned during the
inception phase and after July 2018, but these consultations were not initiated since the
project was suspended.

SECU’s meetings with community representative members of CAT, and SECU’s four group
interviews with two large communities - including elected leaders and other members -
indicated they had no awareness of the project prior to being informed by CAT and were
extremely concerned the project would adversely impact them and threaten the tenuous
peace in the area. Each community interviewed expressed strong opposition to the project
and worry that it would exacerbate the significant losses they had already experienced
through the earlier civil conflict.

KNU indicated a perception that the project was imposed on the communities. KNU stressed
the need for attention to community rights to lands and resources, and use of community-
developed ICCAs as a win-win solution for the communities, conservation goals, and key
stakeholders. Subsequent to the complaint, Community Based Organizations (CBOs) and

14 The UNDP CO told SECU that 19 villages (of approx. 80 villages in the landscape) were visited, and 14
Focused Group Discussions in the project target area were organised during the project design stage.
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Karen communities developed an FPIC Protocol that describes how they wish to be engaged
in FPIC-related processes.1s

Recommendation 3

28.

UNDP Myanmar must ensure that project activities are based on robust, meaningful
consultations with Karen and other ethnic communities and CBOs and the KNU, e.g., that
these communities are informed of activities, have the capacity and opportunity to express
their opinions on activities, and that their views meaningfully influence project design.
Additionally, UNDP Myanmar cannot proceed with project activities that could impact the
rights of Karen communities to their lands, resources, and traditional livelihoods until it has
secured the free, prior, informed consent of these communities. Consistent with SES
guidance, UNDP Myanmar should respect the FPIC protocol prepared by the communities
for FPIC processes.ts UNDP should consider securing additional funding to support
consultations with local communities to inform project design. The CO may work together
with UNDP’s Regional Bureau for Asia and the Pacific and UNDP’s Bureau of Policy and
Programme Support, BPPS to explore funding for such activity with the Global
Environmental Facility, GEF.

Finding 4 - Requirements for an Indigenous Peoples Plan/Management Plan

29.

30.

UNDP Myanmar did not prepare an Indigenous Peoples Plan (IPP) or an adequate initial
management plan as required by the SES, and the Prodoc does not otherwise indicate that
an IPP will be developed and how it will be developed. The Prodoc does attempt to address
a few required aspects of an IPP, for example, mechanisms for consultation and consent, and
addressing grievances.!”

The consultation and consent mechanisms, however, fall short of meeting SES requirements
in that they do not provide descriptions of communities to be consulted and the significant
challenges to engaging local communities in consultation and consent processes, e.g.,
challenges relating to engaging communities over such a large area, and with such
uncertainty regarding rights - particularly for refugees and IDPs. The Prodoc does not
provide a budget for the extensive consultations that would be necessary, including to
secure consent for project activities. The UNDP CO recognized and sought to rectify this
shortcoming after complaints were raised; the TOR prepared for the consultant hired to
conduct additional assessments included activities to create an IPP.

Recommendation 4

31

UNDP Myanmar must ensure that if the Project might affect the rights, lands, resources or
territories of Karen and other local ethnic communities, an Indigenous Peoples Plan is

15 Conservation Alliance of Tanawthari. Tanawthari Landscape of Life: A Grassroots Alternative to Top-Down
Conservation in Tanintharyi Region. March 2020. https://www.iccaconsortium.org/wp-
content/uploads/2020/05/Tanawthari-Landscape-of-Life-A-grassroots-alternative-to-top-down-
conservation-in-Tanintharyi-Region.pdf.

16 Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples, p. 9.

17 Additionally, the Prodoc indicates that the project will take a ‘positive engagement strategy towards ethnic
minorities/indigenous peoples....and will seek to assist them in developing sustainable marine/forest
resource use within context of their own traditions and customs.’ Prodoc, p. 45.
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developed based on a more precise identification of potentially-impacted local communities
and with clear, robust mechanisms for consulting these local communities iteratively
throughout implementation of the project — particularly mechanisms that respect local
community decision-making structures and processes, and the FPIC protocol developed by
Karen communities.

Finding 5 - SES Requirements for Consistency with Applicable Law and the UNDRIP

32. The UNDP CO did not adequately consider the need to ensure that Prodoc-related planning
and consultations were consistent with National Law and obligations of International Law.!8
Under the SES, UNDP must avoid support for activities that do not comply with national law
and obligations under international law. As such, planning for the project required
consideration of provisions of the recent Nationwide Ceasefire Agreement Between The
Government Of The Republic Of The Union Of Myanmar And The Ethnic Armed
Organizations (EAOs),!9 particularly, for example, provisions recognizing that EAOs such as
KNU are ‘responsible for development and security in their respective areas’, ‘shall carry
out’ conservation projects in these areas during the ceasefire, and that planning of projects
in these areas ‘shall be undertaken in consultation with local communities’ and coordinated
with the relevant EAOs for implementation. The Prodoc does not reflect consideration of
these and other provisions.

Recommendation 5
33. UNDP Myanmar should analyze project activities against provisions of the NCA, and take

measures to ensure that project activities do not undermine or contravene the NCA and
UNDRIP.

Finding 1 - Requirement to Apply the Social and Environmental Screening Procedure

34. SECU finds that although UNDP Myanmar screened project activities, applying the Social and
Environmental Screening Procedure (SESP), the screening did not accurately assess risks

18 SES Overarching Policy and Principles, p.5, ‘UNDP will not support activities that do not comply with
national law and obligations under international law, whichever is the higher standard....".

19 Nationwide Ceasefire Agreement Between The Government Of The Republic Of The Union Of Myanmar And
The Ethnic Armed Organizations (NCA). Preamble, ‘In order to achieve lasting and sustainable peace in this
country, we, the signatories to this Nationwide Ceasefire Agreement, pledge to each other to diligently work
together to implement all provisions contained in this agreement completely, successfully and without fail in
an accountable, responsible and transparent manner...Chapter 6 Future Tasks... Tasks to be Implemented in
the Interim Period. Article 25. a. The Ethnic Armed Organizations that are signatories to this agreement have
been responsible in their relevant capacities, for development and security in their respective areas. During
the period of signing ceasefire and political dialogue, we shall carry out the following programs and projects
in coordination with each other in said areas.... (2) Environmental conservation....b. Planning of projects that
may have a major impact on civilians living in ceasefire areas shall be undertaken in consultation with local
communities in accordance with the Extractive Industries Transparency Initiative (EITI) Standard
procedures and coordinated with relevant the Ethnic Armed Organizations for implementation. C. The
government and the individual the Ethnic Armed Organizations shall coordinate the implementation of tasks
that are specific to the areas of the respective Ethnic Armed Organization.’
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and opportunities.20 SECU notes that the UNDP CO subsequently recognized and indicated an
intention to rectify shortcomings in the SESP after complaints were raised.?!

35. More specifically, UNDP Myanmar did not accurately characterize the significance of risks
that were identified because it (1) applied assumptions that management measures would
mitigate some of these risks, in contravention of SES standards not to apply such
assumptions; and (2) underestimated certain other risks in contravention of SES guidance
that such risks be considered more significant. UNDP Myanmar otherwise failed to
acknowledge important risks, including key risks to Indigenous Peoples and human rights.
The UNDP CO’s determination that the project posed only ‘moderate risks’ was not
consistent with established facts and the UNDP Social and Environmental Standards (SES).

Risks

36. For identified risks, the UNDP CO incorrectly determined - as detailed below - that the
possible ‘impact’ of harm was at most moderate, and the ‘probability’ of harm was at most
‘moderately likely.” Risks that were not identified included additional key risks to human
rights and Indigenous Peoples.

37. In meetings with SECU, UNDP Myanmar recognized shortcomings in how risks were
characterized, identified, and assessed, and shared Terms of Reference that had been
prepared (in September 2018) to hire an individual to perform an additional environmental
and social impact assessment, create an Environmental and Social Management Plan
(including an Indigenous Peoples Plan and a ‘comprehensive Stakeholder Engagement
Plan’), revise the SESP, and perform trainings on free, prior, informed consent (FPIC). This
TOR was put on hold due to the complaint and likelihood the project would be
reconfigured.22

i. Identified Risks

38. Several important risks were identified, but then characterized as having only ‘moderate’
impact and ‘moderately likely’ probability of harm.23 The SESP acknowledged, for example,
that the project posed several risks to human rights and Indigenous rights, including that
project activities could adversely impact the enjoyment of rights and restrict the ‘availability,
quality of and access to resources’ for marginalized groups.24 It acknowledged the risk that

20 The SESP and SES seek to ensure that the overarching principles, including the human rights-based
approach, have been considered and appropriately integrated in Project design. The SESP notes that
responses to Question 1 of the SESP should identify ‘opportunities’ to do this.

21 SECU additionally observes that the Prodoc reflects an intention by the UNDP to continue to monitor risks
during project implementation. The Prodoc states, ‘As per standard UNDP requirements, the Project Manager
will monitor risks quarterly and report on the status of risks to the UNDP Country Office.’ p. 9.

22 Terms of Reference, Sustainable and Inclusive Growth Unit. 10 September 2018.

23 According to the SESP, the ‘Impact’ of a risk should be considered moderate when it is ‘low magnitude,
limited in scale (site-specific) and duration (temporary), can be avoided, and managed and/or mitigated with
relatively uncomplicated accepted measures.’

24 The SESP acknowledges, in response to two questions (‘Human Rights principle’ question 3., and Standard
5, Displacement and Resettlement question 5.2), that the project could result in economic displacement, but
inexplicably includes a ‘no’ response to Standard 6, Indigenous Peoples question ‘Is there a potential for
whole or partial physical or economic displacement of indigenous peoples, including through access
restrictions to lands, territories, and resources?’
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39.

40.

41.

42,

duty-bearers do not have the capacity to meet their obligations, and the risk that rights-
holders do not have the capacity to claim their rights. It indicated that local communities
raised human rights concerns about the project during the stakeholder engagement process.
And it also acknowledged that the project ‘will be located on lands and territories claimed
by indigenous peoples’ and could affect property rights, including ‘community-based
property rights’ and ‘customary rights to land, territories and/or resources.’2

For several reasons, the significance of the risks listed above - risks to the human rights,
lands, natural resources and traditional livelihoods of indigenous peoples - must be
considered ‘high.’ First, the SESP prescribes that the potential risk of impact for such risks -
particularly for a large spatial extent and duration - must be considered ‘at a minimum
potentially severe.26 Given this rating for impact, and even a moderately likely probability
that such risks would lead to impacts, the overall significance of risk would be ‘high.’27
Second, the SESP’s ‘Indicative List’ of high-risk activities reflects that ‘Projects which may
adversely impact the rights, lands, resources and territories of indigenous peoples’ should
generally be considered high risk.28

As noted below, when a project has an overall ‘high risk’ rating, additional assessments and
consultations are required, and must at least be included in plans and budgets before the
project is approved.

It appears that some identified risks were incorrectly characterized as moderate based on
assumptions that management measures would mitigate these risks. This approach was
inappropriate for two reasons. First, relying on assumptions to downgrade risks is
inconsistent with the SESP, which requires that ‘risks should be identified and quantified as
if no mitigation or management measures were to be put in place’2? - since mitigation
measures might not be implemented or might fail. Second, many assumptions were not well-
rooted in facts.

For example, the risk that the project ‘would have adverse impacts on human rights of local
communities, including marginalized groups,” was found to be only ‘moderate.’30 This
finding was at odds with the fact that Karen communities - including displaced communities
- were asserting rights to lands and resources within the project area, and the Prodoc was
acknowledging that a protected area designation would restrict community access to the
area.3! It appears that these risks were deemed moderate based on assumptions that listed
mitigation measures would work, including that ‘the overall project approach will involve
consultations and engagement of all villages in the project target areas’ to ‘obtain support
and agreement for proposed project areas.’32

25 Social and Environmental Pre-Screening for PIF State. 1 December 2016.
26 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.17. Table 2. Description of ‘Severe’

risks.

271d. Table 4. Determining ‘Significance’ of Risk.

28 [d. p.36-37. Annex 2. Indicative List of Social and Environmental High-Risk Activities.

291d. p.16.

30 Annex 6, Social and Environmental Pre-Screening for PIF Stage, Part B., Identifying and Managing Social
and Environmental Risks.

31 Prodoc, p.43. The SESP notes, ‘Enhanced enforcement ...could restrict access to natural resources.’

32d. The SESP listed several mitigation measures, including, ‘the KNU has been allotted a position on the
Project Board, and the project has agreed not to intervene in the Tanintharyi proposed National Park area in
view of KNU concerns. The project will make available a grievance mechanism.... The overall project approach
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43. Evenifthe UNDP CO could rely on assumptions that mitigation measures would successfully
reduce risks, the mitigation measures listed - particularly the measure to ‘consult and
engage all villages to obtain their support and agreement for proposed project areas,” - were
highly unlikely to reduce risks. It is very unlikely, for example, that meaningful consultation,
engagement, and agreement could be accomplished with all relevant inland villages given
how vast this area is, and given the fact that the entire project area is 1.5 million hectares
with over 145,000 individuals.

44. Another risk that should have been rated ‘high,” but was instead rated ‘moderate’ based on
assumptions that mitigation measures would work, was the risk that communities would
face restricted access to natural resources. The assumption used to rate the risk as moderate
appeared to be that land-use laws adequately protect property rights of local communities.
Comments provided in the SESP in response to this risk note, ‘There will be no changes in
land use rights or other new restrictions’ and ‘The project aims to ensure that its activities
do not restrict legal access of local people to natural resources.” However, neither the SESP
nor the Prodoc indicate if existing land use rights and restrictions adequately protect rights
of communities to access resources. Relatedly, neither indicates what ‘legal access’ includes,
e.g., whether it includes access by returning refugees or IDPs to lands traditionally occupied.
Evidence secured by SECU reflects that refugee and IDP access to traditional resources is
considered ‘illegal’ in certain, and perhaps most, circumstances. For example, a consultant
to the project described that, for her analysis, ‘illegal’ access was defined to include returning
refugee and IDP access to resources. The SESP notes that ‘the project will aim
restrict/control newcomers who are looking for new land in order to clearing new plots that
could destroy to forest land in order to claim ownership,” but does not indicate if returning
refugees or IDPs would be considered ‘newcomers.” Finally, it notes that ‘appropriate
mitigation measures will be considered and incorporated if it is judged that project activities
will curtail illegal activities which form a significant portion of local peoples’ livelihoods.’
But it is not clear how this judgment will be made, and if ‘illegal’ activities include activities
that communities have customary rights to pursue.

45. Other risks related to the rights of Karen communities to lands and resources - including
whether communities could face economic displacement or the project could have a
‘possible effect’ on land tenure33 - were characterized as ‘low’ based on assumptions that
proposed mitigation measures would be adequate, possible, and likely to reduce risks. These
measures included committing to not moving communities, taking a ‘consultative’ and
‘participatory’ approach to planning, and agreeing to fully respect customary land use,
rights, and tenure (based on a mapping of claims that will occur ‘as part of its participatory

will involve consultations and engagement of all villages in the project target areas in order to obtain support
and agreement for proposed project activities.’ The risk related to KNU’s expressed concern that a new
protected area would displace communities and inhibit the return of IDPs and refugees, was also rated
‘moderate’ and for the same reasons.

33 More specifically, these risks included whether the project (1) poses the ‘possibility of economic
displacement (e.g, loss of assets or access to resources due to land acquisition or access restrictions...)’ (2)
might have a ‘possible effect on land tenure arrangements and/or community based property
rights/customary rights, (3) will be located on lands and territories claimed by ethnic minorities, and (4)
might potentially affect the rights, lands and territories of ethnic minorities regardless of whether they
possess the legal titles to the areas’.
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46.

47.

land use planning approach.’)34. The adequacy and successfulness of these measures is
uncertain in light of the project context, including that thousands of IDPs and refugees are
seeking to return to inland areas (and more than two hundred thousand IDPs and refugees
are seeking to return to the entire project area). As observed in the SESP, ‘The situation is
very dynamic at present, with IDPs returning to ancestral lands sometimes to find them
occupied by oil palm plantations given out by the previous government.” A commitment to
not moving communities, for example, will not protect the rights of returning IDPs and
refugees. Moreover, assumptions that the mapping of claims to land over such a vast area of
land could be accomplished prior to project activities, and that local community involvement
through official local government mechanisms would be adequate for regional planning, are
undermined by evidence that the mapping of claims in much smaller areas is exceedingly
difficult and time consuming, and that Karen communities and the KNU expect that their
own mechanisms will be used for planning processes.

An additional reason the impact and probability of risks was mischaracterized appears to be
UNDP Myanmar’s failure to consider the cumulative impact of proposed activities with
relevant past activities.35 The SES requires that screening consider activities in the Project’s
‘area of influence,” which includes consideration of the context within which the project is
occurring. The significant displacement of local communities from the proposed project area
in the past clearly influences whether rights are respected in the project area, and this
displacement must be considered in the context of the proposed project. Impacts from this
displacement have been profound and long lasting, and, as noted by the UN Special
Rapporteur on the situation of human rights in Myanmar, Ms. Yanghee Lee, existing laws do
notadequately support the rights of refugees and IDBs in all circumstances to return to lands
traditionally occupied.36 An analysis of the substantive rights of refugees and IDPs should
have been performed and applied during the screening process to check assumptions made
during screening. More particularly, the SESP describes that a ‘first step’ in the screening
process is to secure and review available information, including information about the
applicable legal and regulatory framework, relevant reports of UN or other agencies, etc. that
would inform an analysis of whether existing laws provide adequate protections for rights.

ii. Unidentified Risks

Several risks were not identified because responses to screening checklist questions were
incorrect. One such question is whether there is a ‘likelihood the project would exclude any
potentially affected stakeholders, in particular marginalized groups, from fully participating
in decisions that may affect them.’ The response was ‘no’, even though it is more than likely
refugees and IDPs who have not been able to return, but would like to, could be excluded
from participating in decisions that might affect them. Moreover, given the vast size of the
project area, it is likely that even individuals and communities who have already returned
could be excluded from participating in such decisions. Finally, the question ‘Is there a risk
that the Project could exacerbate conflicts among and/or the risk of violence to project-

34 Annex 6, Social and Environmental Pre-Screening for PIF Stage, Part B., Identifying and Managing Social
and Environmental Risks. The land use approach will be handled through the official local government
mechanisms with TA from the project.’

35 UNDP ‘Social and Environmental Standards’, January 2015. p.49.

36 Ms. Yanghee Lee, Myanmar: New land law could have disastrous impact on ethnic minorities. 11 March 2019.
Statement Regarding the amended Vacant, Fallow and Virgin Lands Management Law.

https:

www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24296&LangID=E .
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affected communities and individuals’ should have had an affirmative response - and not
the ‘no’ response provided - given the long-standing risk of violence to refugees and IDBs
wanting to return to their traditional lands.

Opportunities

48. The SESP considered several ‘opportunities for promoting social and environmental
sustainability,” and for integrating the overarching principles, including the human rights-
based approach, into the Project design,3” but missed other key opportunities to more
directly support activities that would both increase protection of biodiversity while
ensuring attention to the rights of communities to conserve and manage their traditional
lands and resources.

49. The SESP identified various ways the project mainstreams the SES principles on human
rights, gender equality and environmental sustainability. The SESP expressed that the
project ‘ensures a participatory process’, provides gender disaggregated information to
ensure the equal participation of men and women, and seeks to ensure protection of
biodiversity through capacity development of local communities and development of
community-based natural resources management and community conserved areas (among
other measures).38

50. However, the UNDP CO did not appear to explore the possibility of focusing on local
community-defined and community-led initiatives that do not have the significant level of
government management required by currently proposed activities.3> These opportunities
include those presented by community-established Indigenous Community Conservation
Areas (ICCAs) in the project area.#0 ICCAs in Htee Moe Pwar, Lenya, and Monorone, for
example, are inland areas for which the local Karen communities have already committed to
protecting the biodiversity identified in the Prodoc as critically important. In service to

37 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.25.

38 Annex 6: Social and Environmental Pre-Screening for PIF Stage, Part A. Integrating Overarching Principles
in order to Strengthen Social and Environmental Sustainability.

39 Although the UNDP CO did not explore the possibility of supporting community-developed ICCAs as part of
the screening process, the Prodoc does reflect a plan to involve communities in project activities, including as
‘co-managers’ of protected areas, “The first component will support the expansion of Tanintharyi’s PAs
system, covering priority KBAs in marine, coastal and terrestrial landscapes through the establishment of
already proposed PAs and community-based management of KBAs. The capacity of communities within the
KBAs, buffer zones and corridors will be developed to improve natural resource management and incentivize
sustainable livelihoods...” p. 14. And, “Outcome 2 is very much focused on a ‘parks for people’ concept, people
being local communities in the first instance and gradually, as PAs and communities develop ecotourism
initiatives... The key deliverables under Outcome 2 are: a set of PA management and business plans covering
atleast 500,000 ha, developed with the active participation of key stakeholders and being implemented using
a range of governance mechanisms, including co-management and other community-based systems” (Prodoc
p. 28). Nevertheless, Complainants and KNU representatives interviewed described that they do not perceive
that community-related activities proposed in the Prodoc are ‘community-led.’ To the contrary, they perceive
that decisions to create protected areas on lands they claim have already been made by non-community
members but with ex post plans and offers for communities to participate in ways that are not consistent
with community rights and needs.

40 These initiatives would help advance UNDRIP Article 32, ‘Indigenous peoples have the right to determine

and develop priorities and strategies for the development or use of their lands or territories and other
resources.’
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protection of this biodiversity, the communities have advanced biological inventories and
created rules to protect and prevent unsustainable use of natural resources in these ICCAs.
As community-driven initiatives, these ICCAs already have the consent of local Karen
communities.!

51. Several considerations support this as a potentially powerful approach to accomplishing
biodiversity objectives while significantly supporting communities’ human rights. One such
consideration is that such efforts have already been successful and much lauded in Myanmar
including, for example, the 2020 UN Equator Prize-winning Salween Peace Park?? in
Myanmar’s eastern Karen State, and an Indigenous Community Conservation Area (ICCA) in
Kamoethway.#3 As noted by the Equator Initiative, Karen communities use their customary
tenure systems to protect biodiversity in their territories. Communities in the Tanintharyi
region shared with SECU evidence of rules in place to maintain biodiversity and prevent
unsustainable use of natural resources there,** and the Prodoc explains that the KNU’s
conservation initiatives have ‘hitherto been largely unrecognized’ and that KNU-supported
areas are in ‘good condition’ biologically despite civil conflict.45

52. A KNU Headquarters letter to UNDP in October 2018 describes that ‘Interconnecting
community conserved territories already cover vast expanses’ of the project area, and ‘The
KNU has supported communities to establish 41 Community Forests, covering a total of
104,523 acres.”*6 SECU observes that, in recent years, communities and CBOs in the
Tanintharyi region have worked to develop the components of seven Indigenous
Community Conservation Areas (ICCAs) in the Taninthary region - with mapping of land
rights, performing extensive inventories of biodiversity, developing strict rules and

41 The ICCAs for which the communities are seeking support, including, particularly, the ‘Landscape of Life’
ICCA, are modelled after the 2020 UN Equator Prize winning Salween Peace Park ICCA in Karen State. A
representative of both KESAN and CAT was awarded the Goldman Peace Prize for their efforts to create this
park. The complainants note that these ICCAs are community-developed and led alternatives to the Ridge to
Reef project.

42 UNDP’s Equator Initiative Prize website describes the Salween Peace Park as follows:
https://www.equatorinitiative.org/2020/06/04 /salween-peace-park/, Based on an indigenous vision of
sustainable use of natural resources, coupled with traditional practices and taboos, local communities lead a
life that respects wildlife and local ecosystems.

43 A letter from KNU Headquarters to UNDP in October 2018 describes the significance of these efforts as
follows: ‘The collective efforts of indigenous communities, the KNU and civil society to conserve our natural
heritage and protect their territories together combines to form an indigenous community conserved
landscape in Tanintharyi Region.... examples such as the Kamoethway ICCA and the Salween Peace Park show
that people-centred conservation is the most effective method of forest and biodiversity protection.’ Letter
from the Office of the Supreme Headquarters, Karen National Union, Kawthoolei, to Peter Batchelor, Country
Director, Myanmar, 29 October 2018.

44 Various publications describe these efforts, including, for example, the following: Conservation Alliance of
Tanawthari. Our Forest, Our Life: Protected Areas in Tanintharyi Region Must Respect the Rights of
Indigenous Peoples. February 2018. https://www.iccaconsortium.org/wp-content/uploads/2018/07 /Our-
Forest-Our-Life-BURMA.pdf. SECU notes that KNU and CBOs, such as Karen Environmental and Social Action
Network (KESAN), advocated for a more central local communities, KNU, and CBOs in planning and decision-
making for the Ridge-to-Reef project, to support community-led conservation efforts in the Tanintharyi
region. Several Karen CBOs and KNU expressed concern during project preparation that the UNDP project
was not more oriented this way.

45 Prodoc, p.49.

46 Letter from the Office of the Supreme Headquarters, Karen National Union, Kawthoolei, to Peter Batchelor,
Country Director, Myanmar, 29 October 2018.
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regulations for forest use and the extraction of resources (including penalties for
infringement of these rules), and documenting governance systems for conservation-related
decision-making, and creating conservation plans.#” When communities are meaningfully
involved in project activities, and have been meaningfully consulted in project planning and
design, the potential adverse impacts are reduced as well as the overall significance of risk.48

Recommendation 1

53.

54.

When UNDP Myanmar applies the SESP to proposed activities in the region, all material risks
should be identified, including risks to the rights of local communities. The significance of
these risks must be assessed as if no mitigation or management measures were to be put in
place. The CO should not rely on assumptions that national law provides adequate
protections for rights of Indigenous communities to lands and resources.

UNDP should identify and evaluate opportunities provided by community-developed ICCAs
in the Tanintharyi Region, as well as other opportunities to otherwise increase community
participation in conservation through strong local community-based organizations and
enhancing the rights and capacities of local communities.

Finding 2 - Requirement to Robustly Assess Risks of Impacts to Indigenous Peoples

55.

56.

57.

Failure to accurately categorize the project as ‘high risk’ created an inaccurate perception
that not all requirements for high risk projects needed to be met, including those related to
additional full social and environmental assessments.

A consultant was hired to perform some additional assessment of risks during the project
preparation phase, and prepared a ‘Socioeconomic and Gender Situational Analysis on
Tanintharyi Landscape, Seascape and Coastal Area,’+® This assessment, however, did not
include data gathering in KNU-controlled areas. On this point, the study explains that while
‘most of the intended project site were located in KNU control area’ the team ‘could not
collect data from KNU control area’ since it did not secure approval from the KNU.’50 The
research did not involve a full assessment of potential social and environmental concerns; it
was, primarily, a survey of socioeconomic conditions in the coastal and marine areas of the
project.

The SES specifies that for all projects that might impact the rights, lands, resources and
territories of Indigenous peoples, prior review and/or assessment of potential impacts and

47 SECU notes that components of these ICCAs were developed after the project was approved, but their
completion reflects the potential opportunity that existed at project approval. Conservation Alliance of
Tanawthari. Tanawthari Landscape of Life: A Grassroots Alternative to Top-Down Conservation in
Tanintharyi Region. March 2020. https://www.iccaconsortium.or:
content/uploads/2020/05/Tanawthari-Landscape-of-Life-A-grassroots-alternative-to-top-down-

conservation-in-Tanintharyi-Region.pdf .
48 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.16.

49 A National Community and Gender Specialist, ‘Socioeconomic and Gender Situational Analysis on
Tanintharyi Landscape, Seascape and Coastal Area’ September 2016.

50 A National Community and Gender Specialist, ‘Socioeconomic and Gender Situational Analysis on
Tanintharyi Landscape, Seascape and Coastal Area’ September 2016. p.6.
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58.

59.

60.

61.

62.

benefits is necessary. This assessment must be conducted by an independent and capable
entity, and include an assessment of the substantive rights of Indigenous Peoples.5!

The SESP requires that UNDP Country Offices endeavor to perform any necessary
assessments as part of project preparation — prior to project approval - with the Guidance
Note for Indigenous Peoples further specifying, ‘Every effort should be undertaken to ensure
that the assessment is conducted and shared with potentially affected indigenous peoples
and other stakeholders prior to Project approval.’s2

The SESP also indicates, however, that when funding is not available prior to project
approval and the assessment needs to be financed through the project budget (i.e. conducted
during project implementation), such assessments can occur after project approval - with
the important caveat that, if this is necessary, the Prodoc must incorporate an initial
management plan and budget to conduct appropriate assessment during project
implementation.>3

The Prodoc did not otherwise acknowledge and detail SES-related requirements for a full
social and environmental assessment, and did not budget for one. 5 It did not, for example,
acknowledge and describe how the UNDP CO was planning to meet the following SES
requirements that apply when Indigenous Peoples might be impacted: (1) Examine the
short- and long-term, direct and indirect, and positive and negative impacts; (2) examine
ownership and usage rights to lands, territories, resources: (3) analyze potential impacts on
Cultural Heritage; (4) analyze potential displacement risks and impacts; and (5) include an
assessment of Indigenous Peoples’ substantive rights, as affirmed in Applicable Law.

As noted above, UNDP Myanmar acknowledged to SECU, subsequent to the complaint, that
a full ESIA is necessary and important. Draft terms of reference were prepared, but hiring
was put on hold until after the SECU investigation was completed and a solution agreed by
all by parties was secured.55 SECU has not critiqued the TOR and makes no finding in relation
to its adequacy.

Recommendation 2

UNDP Myanmar must perform additional assessments in response to risks, as required by
the SES. If project activities might impact the rights, lands, resources and territories of Karen
or other ethnic communities, ensure that the assessment of such activities is conducted by

51 UNDP ‘Social and Environmental Standards’, January 2015. p.37.
52 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.23.

53 As noted in the SES, regardless of when a review or assessment occurs, it must be conducted transparently,

and potentially-impacted Indigenous Peoples must be involved fully, effectively and meaningfully in the
process. The approach for doing this must be detailed in a Stakeholder Engagement Plan, which must be

included in an Indigenous Peoples Plan. Findings related to these requirements are below. SECU observes
that a Myiek office had been opened, and the UNDP CO had at least some funding for project preparation.

54 If the UNDP CO was unable to conduct an assessment as part of Project preparation, given budget
limitations, it was required to incorporate within the Prodoc a plan and budget that would support an

appropriate assessment during project implementation. Such a plan must detail how the assessment would
be conducted transparently, with the full, effective and meaningful participation of the IP concerned, and

through representatives chosen by the communities in accordance with their own procedures.
55 Terms of Reference, Sustainable and Inclusive Growth Unit. 10 September 2018.
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an independent and capable entity, involves communities, and includes an assessment of the
substantive rights of Indigenous Peoples - including their rights to lands, territories, and
resources ant their right to free, prior and informed consent (FPIC).

Finding 3 - Requirements for Full Effective and Meaningful Participation in Project Design and
Development

63. Consultations and consent processes for project preparation and design were not as robust
as suggested in the Prodoc, and not clearly consistent with SES requirements for meaningful
participation of Indigenous Peoples. However, UNDP had not yet conducted project activities
that impacted Indigenous lands or resources - the trigger for requiring free, prior, informed
consent (FPIC) - and has acknowledged the need to secure FPIC from potentially impacted
Karen communities and other ethnic communities before it does conduct such activities.

64. Standard 6 requires UNDP to identify and implement measures to guarantee the meaningful
participation of indigenous peoples ‘At the earliest stages of Project conceptualization and
design.’s6 The Stakeholder Engagement Guidance Note further elaborates that such actions
‘will likely help to define project parameters and fill key knowledge gaps, and, if necessary,
generate alternative ideas regarding project design and potential risks and mitigation
measures, monitoring, and grievance mechanisms.’s?

65. Other SES provisions recognize that while consultations must be ‘as inclusive at possible’ in
the design stage, they might be limited before the project is approved when the full scope of
potential project activities and locations is not yet known (and the full range of potential
stakeholders might not be apparent), and the budget for consultations is limited.58

66. The SES also specifies that UNDP must pursue and secure FPIC before it conducts project
activities that could adversely affect Indigenous lands, resources or territories.>°

67. The Prodoc asserts that project preparation consultations were extensive. For example, the
SESP states, “The project stakeholders at the national, regional, district and community levels
were fully consulted (emphasis added) to design interventions that are inclusive, promote
ownership and are environmentally sustainable....” and included, ‘consultation with a wide

56 UNDP ‘Social and Environmental Standards’, January 2015. p.34, para. 9. ‘At the earliest stages of Project
conceptualization and design... mechanisms will be identified and implemented to guarantee the meaningful,
effective and informed participation of indigenous peoples on all matters.’ See, also, SES, para. 15; SES, Policy
Delivery Process, paras. 12, 14, directing UNDP country offices to, ‘ensure meaningful, effective, informed
participation of stakeholders in the formulation and implementation of UNDP Programmes and Projects,
providing stakeholders opportunities to express their views at all points in the Project decision-making
process on matters that affect them.’

57 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Stakeholder engagement’, October 2017.
p.7-8.

58 Id. p.7. In early planning stages, the full scope of potential project activities and locations may not yet be
known, and, consequently, the full range of potential stakeholders may not be apparent. Nevertheless, the
planning process at its earliest stages should be as inclusive and gender responsive as possible.

59 UNDP ‘Social and Environmental Standards’, January 2015. p.39. Standard 6 requires, ‘Project activities that
may adversely affect the existence, value, use or enjoyment of indigenous lands, resources or territories shall
not be conducted unless agreement has been achieved through the FPIC process.” The Guidance Note for
Standard 6 further notes, ‘FPIC must be pursued and secured before proceeding with the specified actions
(emphasis added)....".
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range of stakeholders at all levels during project preparation, including representatives of
communities in the project landscapes....".6® The Prodoc notes, as well, that the consultant
hired to conduct a demographic and socioeconomic situation analysis, ‘conducted extensive
consultations with a wide range of stakeholders including village communities’¢l, and was
to ‘ensure local communities’ understanding and consent to the project.’s2

68. Nevertheless, evidence gathered by SECU, including the report prepared by the
socioeconomic consultant engaging stakeholders, minutes from various meetings,
interviews with communities and community-based organizations, and other documents,
indicate that consultations during project preparation and design were much more limited
in the inland regions of Tanintharyi.e3

69. For example, although the Prodoc suggests that the consultant hired to prepare a
socioeconomic analysis of the project ensured that potentially-impacted communities
understood the project, her report reflects that her work was only to provide a ‘descriptive
picture’ of the socioeconomic situation, and that she was not able to visit KNU-controlled
areas because she did not have approval from KNU to collect data there.

70. Moreover, her report reflects that the small percentage of potentially-impacted villagers she
interviewed had no knowledge of the plans for protected areas, ‘The communities do not
have knowledge on PA...and have never seen boundary line for PA. There was no clear
explanation on how PA was working and they never received related to conservation
awareness program.... There is no one providing awareness programs related to PA to the
community.’64

71. A ‘FAQs’ sheet prepared by the UNDP CO describes that consultations occurred with 19
villages, including 8 villages from the landscape area.6> The KNU Headquarters indicated, in
a letter to the GEF in October 2018, that only 7 Karen Indigenous individuals were in these
consultations.é6

72. Minutes from the first Project Board meeting reflect a belief that the concerns of Indigenous
communities ‘has arisen mainly due to the lack of communication and knowledge about the
project.’¢?

60 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. Part A.

61 Prodoc, p.45.

621d. p.47.

63 UNDP ‘Social and Environmental Standards’., January 2015. p.50. SES notes ‘Ensure that the SESA/ESIA
process and development of ESMF/ESMP involves early, iterative and meaningful stakeholder engagement
and participation, predicated on timely disclosure of relevant information’.

64 Annex 14: Socioeconomic and Gender Situational Analysis on Taninthary Landscape, Seascape and Coastal
Area, Report Prepared by Ridge to Reef: Integrated protected area land and seascape management in
Tanintharyi. Prepared by a National Community and Gender Specialist. September 2016.

65 A ‘Frequently Asked Questions’ sheet prepared by the UNDP CO (undated, but prepared after July 2018)
details the following: ‘During the project formulation, a wide range of consultations were conducted with
diverse stakeholders, including village communities. A total of 19 villages in the landscape were consulted: 8
villages from Coastal area, 3 villages from Seascape area; and another 8 villages from Landscape area.’

66 Letter from the Office of the Supreme Headquarters, Karen National Union, Kawthoolei, to Peter Batchelor,
Country Director, Myanmar, 29 October 2018.

67 Minutes of the 1st Project Board Meeting, Ridge to Reef: Integrated protected area land and seacape
management in Tanintharyi. 18 July 2018. Dawei, Tanintharyi Region.
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73. Consultation meeting minutes do not otherwise reflect the participation of communities,
and reveal the participation of only a small number of CBOs.58

74. SECU was able to meet with representatives of several villages in four group interviews with
two large communities during its field investigation. Communities directly interviewed by
SECU said they were not consulted, not otherwise aware of the project until informed of it
by CAT, and had virtually no information about the project. Many perceived that the project
would exacerbate an already very difficult situation for them, and all said they did not want
the project in their area. Communities described that only recently - since the ceasefire -
have they been able to begin rebuilding and welcoming community members who moved
away. They stressed that much was lost in the conflict - lands, homes, access to critical
resources, family and community cohesion, etc. — and that the project would only exacerbate
this loss. Communities indicated that the project’s approach to creating protected areas
would mean both new restrictions on their access to traditional territories, as well as
development on their traditional territories. They described their perspective that since
rights to traditional territories and resources have not yet been recognized for most
communities, the new protected areas will give the government the ability to allow
development on these territories while restricting community access.

75. KNU representatives stressed the need for a ‘conflict-sensitive’ approach to UNDP project
activities, and indicated that the current approach was likely to further destabilize a tenuous
situation. The KNU described that the project, as currently designed, was imposed on
communities with no proper consultations; the few communities consulted were told what
was going to happen, but with no real opportunity to influence project design. They
indicated that respect for community-developed ICCAs would be a win-win for biodiversity
and communities.

76. KNU further indicated that their land management policies and acknowledgment of
customary rights were not considered, nor was the idea that lands in this region are not
‘vacant’ - that communities have stewardship and custodial relationships with these
territories. They noted that the areas are highly biodiverse precisely because these
communities have been good stewards of land and resources. KNU stressed that a top-down
approach will not secure the support of communities and will not effectively support
conservation.

77. The UNDP CO has acknowledged to SECU shortcomings in this regard and has indicated a
need for FPIC for activities moving forward. SECU observes that, since the complaint was
filed, CBOs and Karen communities have developed an FPIC Protocol that describes how
they wish to be engaged in FPIC-related processes.t® The KNU indicated to SECU that KNU
and community processes need to be respected.

68 With regard to the 14 October 2016 stakeholder consultation workshop in Myeik, CAT asserts that
invitations were sent to only a ‘small selection of CSO representatives’ and that ‘While UNDP and responsible
parties promised that the project document would go out for public consultation, it was never released before
the project was approved for inception in April 2017.’

69 Conservation Alliance of Tanawthari. Tanawthari Landscape of Life: A Grassroots Alternative to Top-Down
Conservation in Tanintharyi Region. March 2020. https: //WWW iccaconsortium. OFQ/WD-

conservation-in-Tanintharyi-Region.pdf .
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Recommendation 3

78.

UNDP Myanmar must ensure that project activities are based on robust, meaningful
consultations with Karen and other ethnic communities and CBOs and the KNU, e.g., that
these communities are informed of activities, have the capacity and opportunity to express
their opinions on activities, and that their views meaningfully influence project design.
Additionally, UNDP Myanmar cannot proceed with project activities that could impact the
rights of Karen communities to their lands, resources, and traditional livelihoods until it has
secured the free, prior, informed consent of these communities. Consistent with SES
guidance, UNDP Myanmar should respect the FPIC protocol prepared by the communities
for FPIC processes. UNDP should consider securing additional funding to support
consultations with local communities to inform project design. The CO may work together
with UNDP’s Regional Bureau for Asia and the Pacific and UNDP’s Bureau of Policy and
Programme Support, BPPS to explore funding for such activity with the Global
Environmental Facility, GEF.

Finding 4 - Standard 6 Requirements for an Indigenous Peoples Plan/Management Plan

79.

80.

UNDP Myanmar did not prepare an Indigenous Peoples Plan or an adequate initial
management plan as required by the SES.70

The SES state that a Management Plan must be prepared, with measures to avoid and/or
mitigate moderate and high risks. When the proposed project may affect the rights, lands,
resources or territories of Indigenous Peoples, this plan takes the form of an Indigenous
Peoples Plan that includes the following required components: (1) a description of
potentially-impacted Indigenous Peoples and their locations, customary lands and
resources, (2) a summary of Indigenous Peoples’ substantive rights, (3) mechanisms to
conduct iterative consultation and consent processes throughout implementation of the
project, and to secure free, prior, informed consent prior to activities might impact the rights
and/or adversely traditional livelihoods of Indigenous peoples (4) a plan for monitoring
activities - including joint participatory monitoring with Indigenous peoples; (5) a grievance
mechanism; (6) a description of institutional responsibilities and mechanisms for carrying
out components of the IPP; and (7) a budget and financing for IPP activities. The plan must
be created transparently, in a manner consistent with local community decision-making
processes - including through community-chosen representatives - and through a process
that communities trust and have the financial and technical capacity to participate in
effectively and free from undue influence.

70 SECU notes that the SES Guidance Note on Social and Environmental Assessment and Management was
released in December 2016, and the Guidance Note on Standard 6, Indigenous Peoples was released in
January 2017, after the first submission to the GEF for CEO endorsement, which was 2 December 2016. As
such, information available to UNDP staff regarding the requirements noted in this section was limited during
the project’s design. SECU further observes that the Prodoc includes the following language relating to
engagement with Indigenous Peoples, “The project will take a positive engagement strategy towards ethnic
minorities/indigenous peoples within the project landscapes, and will seek to assist them in developing
sustainable marine /forest resource use within the context of their own traditions and customs.” Prodoc, page

45.
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81.

82.

83.

84.

85.

86.

87.

The SES further notes, however, that if a full Indigenous Peoples Plan cannot be developed
prior to project approval due to budget limitations, an initial management plan addressing
‘as many aspects of the required IPP as possible’ must be provided.”! This plan must clearly
state when and how the full IPP will be developed.

The Prodoc does not include an initial management plan meeting requirements of SES
Standard 6, and it does not otherwise indicate that an IPP will be developed and how it will
be developed.

The Prodoc does attempt to address a few required aspects of an IPP, particularly, for
example, activities related to mechanisms for consultation and consent and addressing
grievances. For consultation and consent, the IPP must describe mechanisms to be used to
consult local communities ‘iteratively’ throughout implementation of the project, and to
secure free, prior, informed consent (FPIC) ‘on any matters that may affect the rights and
interests, lands, resources, territories (whether titled or untitled to the people in question)
and traditional livelihoods of the indigenous peoples concerned.’72

As detailed below, however, the mechanisms for consultation and consent did not provide
detail required by the SES. The grievance mechanism was, generally, in line with SES

requirements.

Mechanisms for consultation and consent

Although the Prodoc recognizes the need to engage local communities as well as the KNU,
and mentions ways this could occur - particularly in the two-page ‘Stakeholder Engagement’
section”3 and the description of ‘Social and environmental safeguards,’74 - the stakeholder
engagement descriptions fall short of meeting SES requirements in several ways.

The ‘Stakeholder Engagement’ section commits to ‘full stakeholder participation’ in the
development of management and financing plans for target PAs, and mentions various ways
this could occur. The Social and Environmental Safeguards section of the Prodoc
acknowledges the need for consultation of ‘all villages.... to obtain support and agreement
for proposed project activities.’75

Nevertheless, the Prodoc does not provide basic descriptions of communities to be
consulted. And while various mechanisms for consultation and consent are listed, it is
unclear how they will be established, what their mandates and authorities are, how they
relate to existing community decision-making structures, and what challenges are presented
in using each mechanism. The Prodoc does not provide a budget for the extensive
consultations that would be necessary, including to secure consent for project activities.
And, finally, it is not clear that consultation and consent will exist for all key decisions.

71 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.25.

721d. p.11.

73 Prodoc, p.65.

741d. p.45.

75 1d.
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88.

89.

90.

While the SES and SES Guidance for Stakeholder Engagement recognize that initial attempts
at defining stakeholder engagement will often be limited due to incomplete project
information and limited budgets, the SES requires that the Prodoc (before approval) include
as much detail as possible about communities potentially impacted.”6 SES Guidance states,
‘Stakeholder identification should be as specific as possible. Use of overly general categories
- such as “local communities,” “CSOs,” “indigenous peoples groups” - should be avoided, as
they tend to communicate a lack of outreach and engagement.’ The initial list of identified
stakeholders should be verified, modified, and enhanced through interviews with key
informants (e.g. government officials, donor representatives, issue/sectoral experts, NGO
staff, community leaders), consultations/workshops with already identified stakeholders,

and site visits.’77

In this regard, the Prodoc’s identification of local communities to be consulted is very vague.
The most detailed description of local communities includes sentences such as the following,
‘In the Tanintharyi Forest Corridor, the majority of the people is indigenous Karen, with less
than 10 percent Burman populations. In the areas of the Thayawthatangyi and Langann
island group in the Myeik Archipelago, main ethnicities are Karen and Moken indigenous
people and Burman.’78 Also mentioned are ‘CBOs [community based organizations], LNGOs
[local NGOs], village administrations.’

The listed approaches for engaging local communities in decisions that will significantly
impact them are similarly vague, and will not clearly ensure the ‘full, effective participation’
of local Karen communities in decision-making processes, as required. Annex I, prepared by
SECU, lists all of the approaches to community engagement described in various project
documents. It is not clear how all these mechanisms will be established and structured, and
how they will relate to one another. Most significantly, it is not clear how the mechanisms
will robustly secure Karen community perspectives, and how these perspectives will
meaningfully influence project design and implementation.

76 UNDP,
p.8.‘Ata

‘Guidance Note, UNDP Social and Environmental Standards, Stakeholder engagement’, October 2017.
minimum, every UNDP project must briefly identify key stakeholders and an engagement strategy in

Section I, Results and Partnerships, of the Project Document (see Box 3). In many cases, it will be important

to have a

more detailed stakeholder engagement plan to both inform and accompany the Project Document.’

Additionally, the Stakeholder Guidance Note, p.7 observes, ‘In early planning stages, the full scope of potential
project activities and locations may not yet be known, and, consequently, the full range of potential
stakeholders may not be apparent. Nevertheless, the planning process at its earliest stages should be as

inclusive

and gender responsive as possible. A key objective at this stage is to properly identify key

stakeholders who may have a strong interest in or ability to influence what is being planned, including

potential
potential

groups who may benefit from the project, those who may also be adversely impacted, and groups
ly opposed to the planned interventions.’

77 1d. p.22. Since the full scope of project activities and potential stakeholders are not yet defined at this stage,

an initial

list of stakeholders - encompassing government, civil society, and, where relevant, the private

sector - should be generated, relying on a desk review and expert input from the country focal points as well
as governmental and civil society groups. Special care must be taken at this stage to ensure that the
stakeholder identification exercise is an expansive one so that relevant groups are not inadvertently

excluded

as “local communities,” “CSOs,

..... Stakeholder identification should be as specific as possible. Use of overly general categories - such

T

indigenous peoples groups” - should be avoided, as they tend to

communicate a lack of outreach and engagement. The initial list of identified stakeholders should be verified,
modified, and enhanced through interviews with key informants (e.g. government officials, donor
representatives, issue/sectoral experts, NGO staff, community leaders), consultations/workshops with
already identified stakeholders, and site visits.

78 Prodoc, Annex 20. Roles of Project Stakeholders.
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91. For example, the two-page ‘Stakeholder engagement’ section of the Prodoc indicates that the
engagement of local communities in Component 1, Output 1.1 (the development of resource
use plans) will occur through ‘key institutions responsible for development of township
level plans’, e.g, Township Planning and Implementation Committee, ward and village tract
administrators, etc., but with no analysis of the extent to which these existing governance
structures are consistent with, and responsive to, Karen community decision-making
processes. KNU representatives interviewed by SECU observed that the Prodoc’s
commitment to using ‘existing governance structures at national, regional and local levels’
including district and township administrations...” creates uncertainty about whether
representative bodies of the KNU - and not just existing governance structures of the
national government - will be used for consultation and decision-making.”

92. Component 2, Output 2.1 (the development of management and financing plans for
protected areas) is proposed to occur through ‘participatory processes’ to be designed later,
and through ‘Stakeholder Working Groups’ that have unclear mandates and authorities.
Similarly, Components 3 and 4 are to occur through a Stakeholder Forum that, also, has an
unclear structure, mandate and authority.80

93. Additionally, descriptions of how communities will be engaged do not acknowledge obvious
fundamental challenges to Karen community participation in decision-making processes.
The Prodoc does not describe challenges ensuring that communities are aware of and able
to participate in these processes, challenges related to access to adequate information, and
challenges related to the rights of IDPs and refugees to participate in decision-making
processes when their rights to land within the project area are being questioned, i.e.,, when
many are being considered ‘illegal squatters.’

94. Significantly, the project budget does not reflect funding for robust consultations and
consent processes with the many villages in such a wide expanse of territory.

95. Finally, the Prodoc does not indicate that consultations and consent will be secured for all
important decisions that could significantly impact local communities. The Prodoc
assumption appears to be that project activities to establish protected areas over large areas
will move forward - with consultations primarily on land use planning and community-
based natural resource management activities.8 KNU representatives shared with SECU

79 The UNDP CO did not indicate to SECU whether representative bodies of the KNU will be used for
consultation and decision-making, but did note that ‘the Prodoc recommends representation of KNU in the
project board as part of senior beneficiary (Prodoc p.61). In addition, the first Project Board meeting
(decision 9.1.8) held on July 2018 also recommended including KNU and CSO representatives in the Regional
Advisory and Coordination Group (RACG).

80 Meeting notes from the July 2018 Project Board meeting reflect that the Stakeholder Forums referenced in
the Prodoc would not have decision-making power. They would meet infrequently, and would provide advice
to the Regional Advisory and Coordination Group (RACG), which would, in turn, provide advice to the Project
Board. Minutes of the 15t Project Board Meeting, Ridge to Reef: Integrated protected area land and seacape
management in Tanintharyi. 18 July 2018. Dawei, Tanintharyi Region. Additionally, the Prodoc specifies
elsewhere that Stakeholder Forums are institutionalized Stakeholder Working Groups. It is not clear if this is
the case for Components 3 and 4. Prodoc, p.14-15.

81 For example, Prodoc, p.45, states, ‘The overall project approach will involve consultations and engagement
of all villages in the project target areas in order to obtain support and agreement for proposed project
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their perception that previous consultations with UNDP were not about the most
fundamental issues — whether large-scale protected areas activities should advance at all in
the absence of resolution of land tenure issues (particularly for IDPs and refugees) and
without a central decision-making role for local communities and the KNU - but rather,
about different ways the KNU and communities could be involved in already-decided
activities that did not have the support of all of the communities.82

96. Meeting Notes for the July 2018 Project Board meeting, which took place after the project
was approved, appeared to acknowledge that the stakeholder engagement strategy outlined
in the Prodoc was not fully complete, as it noted a need to ‘develop a Stakeholder
Engagement Strategy and Outreach Plan to reach out to indigenous and local communities.’83

97. The socioeconomic consultant offered several relevant observations and recommendations
for community engagement that were not fully incorporated into the Prodoc. Among these
include the observation that success will depend on increasing community participation
through strong local community-based organizations and enhancing the rights and capacity
of local communities. She states, “The project team should be aware that stewardship over
PA management resides at the local rather than the state level, and that it is possible to
improve rural livelihoods, conserve the environment and promote economic growth at the
same time. Increasingly, the idea is becoming more widely accepted that excluding people
from their traditional livelihoods is neither realistic nor ethical.’8*

Addressing Grievances

98. The SES states that, ‘When necessary, UNDP will ensure that an effective Project-level
grievance mechanism is available. The mandate and functions of a project-level grievance
mechanism could be executed by the Project Board’s> or through an Implementing partner’s
existing mechanism.

activities. The project will adopt a participatory and consultative approach towards the management of
natural resources.’

82 The UNDP CO described that three consultation meetings were held with KNU during the project design
stage (on 1st and 27th April, and 6th October 2016). Moreover, KNU was offered a position on the Project
Steering Committee and on the Regional Advisory and Coordination Group (RACG) at the Regional level.
Earlier, KNU had requested that it be a more formal and co-equal partner in project decision-making
processes. It also requested that KESAN be recognized as an ‘Implementing Partner’ in the project. In 2018,
the Karen Ethnic Affairs Minister was invited to be a member of the Project Board.

83 A ‘FAQ Sheet prepared after project approval similarly indicates that the project will adopt ‘participatory
processes’ to develop management plans, but does not indicate how or when these would be developed, or
how they would ensure that Karen community decisions are respected. Annex 20 to the Prodoc mentions that
communities ‘will be fully engaged during the project preparation, with ... community involvement strategy
development’ but it is unclear what this means given that project preparation occurred prior to project
approval.

84 Annex 14: Socioeconomic and Gender Situational Analysis on Taninthary Landscape, Seascape and Coastal
Area, Report Prepared by Ridge to Reef: Integrated protected area land and seascape management in
Tanintharyi. Prepared a National Community and Gender Specialist. September 2016.

85 UNDP ‘Social and Environmental Standards’., January 2015. p.52
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99. The Prodoc acknowledged the need for a grievance mechanism and indicated that a hotline
to the Project Management Unit (PMU) could serve this function. 86 According to the Prodoc,
it would be ‘distributed among all concerned local stakeholders’ and grievances would be
logged by the PMU. The PMU would then ‘decide upon, act on and record their response to
each individual complaint. These will then be reported to the Project Board each year.’ It
noted that ‘Complainants also have access to legal recourse through the Myanmar justice
System, and that ‘Environmental and social grievances will be reported to the GEF in the
annual PIR.’87

100. The mechanism would benefit from more detailed descriptions of how it would address
concerns promptly, be understandable and transparent, and readily accessible with no cost
or retribution - all of which is required by the SES.

Recommendation 4

101. UNDP Myanmar must ensure that if the Project might affect the rights, lands, resources or
territories of Karen and other local ethnic communities, an Indigenous Peoples Plan is
developed based on a more precise identification of potentially-impacted local communities
and with clear, robust mechanisms for consulting these local communities iteratively
throughout implementation of the project - particularly mechanisms that respect local
community decision-making structures and processes, and the FPIC protocol developed by
Karen communities.

Finding 5 - SES Requirements for Consistency with Applicable Law and the UNDRIP

102.UNDP Myanmar did not adequately consider the need to ensure that Prodoc-related
planning and consultations were consistent with National Law and obligations of
International Law. Under the SES, UNDP must avoid support for activities that do not comply
with national law and obligations under international law.88 It also explicitly specifies that
UNDP will not participate in a project that violates the human rights of Indigenous Peoples
as affirmed by the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP).8

103. Given the terms of the recent Nationwide Ceasefire Agreement Between The Government Of
The Republic Of The Union Of Myanmar And The Ethnic Armed Organizations (EAOs),%0

86 Prodoc, p.47. The Prodoc also indicates that stakeholders could also express concerns ‘both electronically
and during its biennial meeting’ to the ‘Tanintharyi Land and Seascape Forum.’

87 Prodoc, p.45. Social and Environmental Safeguards.

88 SES Overarching Policy and Principles, p.5, UNDP will not support activities that do not comply with
national law and obligations under international law, whichever is the higher standard....".

89 UNDP SES, Std. 6. p.33. For UNDP projects involving Indigenous Peoples, an assessment of their substantive
rights is necessary.

90 Nationwide Ceasefire Agreement Between The Government Of The Republic Of The Union Of Myanmar And
The Ethnic Armed Organizations (NCA). Preamble, ‘In order to achieve lasting and stainable peace in this
country, we, the signatories to this Nationwide Ceasefire Agreement, pledge to each other to diligently work
together to implement all provisions contained in this agreement completely, successfully and without fail in
an accountable, responsible and transparent manner....Chapter 6 Future Tasks... Tasks to be Implemented in
the Interim Period. Article 25. a. The Ethnic Armed Organizations that are signatories to this agreement have
been responsible in their relevant capacities, for development and security in their respective areas. During
the period of signing ceasefire and political dialogue, we shall carry out the following programs and projects
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particularly, for example, provisions recognizing that EAOs such as KNU are ‘responsible for
development and security in their respective areas,” ‘shall carry out’ conservation projects
in these areas during the ceasefire, and that planning of projects in these areas ‘shall be
undertaken in consultation with local communities’ and coordinated with the relevant EAOs
for implementation, planning for the project required consideration of the NCA to ensure
that the NCA as national law would not be circumvented. The Prodoc does not reflect
consideration of these and other provisions.

104. The Prodoc does not otherwise consider that project planning activities must be consistent
with the UNDRIP and other UN guidance regarding rights of Indigenous peoples to their
lands, territories and resources.

National Law

105. As noted in the Prodoc, the Myanmar Government signed a National Ceasefire Agreement
(NCA) several years before the Prodoc was signed. The NCA marked an important evolution
in the relationship between the Myanmar Government and KNU, and highlighted a need to
ensure that proposed activities on lands controlled by the KNU are advanced with sensitivity
to the NCA and broader political context within which they are to occur. Several provisions
of the NCA are relevant to project activities, including, particularly, Article 25 in Chapter 6,
Tasks to be Implemented in the Interim Period. This article references rights of Ethnic Armed
Organizations (EAOs) to carry out environmental conservation in EAO areas (which include
KNU-controlled areas), the involvement of communities in the planning of projects in these
areas, and the need for the government and EAOs to coordinate implementation of tasks in
these areas.

106. The Prodoc provides only brief acknowledgment of the ceasefire agreement and KNU
concerns related to the project’s proposed protected areas, noting that the KNU is
‘understandably apprehensive about the implications of establishing protected areas in
‘Karen areas’.%! It suggests this concern is adequately addressed by changing the proposed
protected area from the Tanintharyi NP (which had been included in the PIF), to the Ngawun
landscape, which includes the proposed Lenya NP Extension and several forest reserves. It
explains that this change provides a ‘gesture of reassurance’ but without further explanation
of how the substitution fully addresses KNU concerns.92

in coordination with each other in said areas.... (2) Environmental conservation....b. Planning of projects that
may have a major impact on civilians living in ceasefire areas shall be undertaken in consultation with local
communities in accordance with the Extractive Industries Transparency Initiative (EITI) Standard
procedures and coordinated with relevant the Ethnic Armed Organizations for implementation. C. The
government and the individual the Ethnic Armed Organizations shall coordinate the implementation of tasks
that are specific to the areas of the respective Ethnic Armed Organization.’

91 Prodoc, p.40.

92 1d. Minutes from the 1 June 2016 meeting reflect that this request from KNU was additional to other
requests - including, particularly, those relating to KNU’s position in project decision-making processes, i.e., a
request that KNU and KESAN be Implementing Partners, that KNU be in the category of executing agency, that
KNU be on the Project Steering Committee, that KNU FD and KESAN host the National Project Director. The
Prodoc explicitly references attempts to respond to KNU concerns, “During the project design, specific efforts
were made to meet with the KNU to discuss this issue and to find a way of working together through the
project. Consequently, the KNU has been allotted a position on the Project Board, and the project has agreed
not to intervene in the Tanintharyi proposed National Park area in view of KNU concerns” (Annex-6, SESP
Part B). p.3.
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107.1It is beyond the mandate of SECU to analyze the extent to which proposed project activities
are, or are not, consistent with the NCA. However, SECU finds the UNDP CO did not
adequately consider the relationship of project activities to the NCA as national law, as
required, and to identify measures that would ensure project activities do not undermine or
contravene the NCA.

International Law

108. International law, including the UNDRIP, provides the ‘higher standard’ for issues relating
to customary rights to land and resources in the context of the Ridge to Reef Project; project
activities cannot circumvent the UNDRIP. The UNDRIP recognizes Indigenous peoples’
rights to their lands, territories and resources, including their rights to lands, territories and
resources traditionally held by them but now controlled by others as a matter of fact and
also law.93 In addition to the UNDRIP, the ‘Principles on housing and property restitution for
refugees and displaced persons’ (Pinheiro Principles) prepared by the Special Rapporteur
on housing and property restitution in the context of the return of refugees and internally
displaced persons, provides guidance in this context. It states, among other things, that ‘All
refugees and displaced persons have the right to return voluntarily to their former homes,
lands or places of habitual residence, in safety and dignity.”¢ The UN has produced a
handbook to support implementation of these principles.9

109. The Prodoc includes several references to customary rights and community land tenure,
acknowledging the importance of secure land tenure to achieving project goals. It indicates
the project will support mapping of rights, and reflects an intention to respect customary
rights. The SESP, for example, states, ‘Customary land use/rights/tenure will be fully
respected by the project, and in fact the project will help to map out such claims....".96 Section
IV. Results and Partnership states, ‘While the forest management system is well established
in Myanmar, it has been abused in the recent past with massive profits benefiting small
elites, while negatively impacting the forestry sector. The result has included: systematic
‘revenue-target’ driven over-extraction of timber resulting in forest degradation and loss;
expansion of agriculture and ‘land grab’ agri-business concessions destroying forests; and
insecure land and tree tenure for local people, marginalising civil society and undermining
incentives to conserve, protect and plant trees, and to collaborate with the Forest

93 United Nations, ‘United Nations Declaration on the Rights of Indigenous Peoples’. 13 September 2007.
Article 26 1. Indigenous peoples have the right to the lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired. 2. Indigenous peoples have the right to own,
use, develop and control the lands, territories and resources that they possess by reason of traditional
ownership or other traditional occupation or use, as well as those which they have otherwise acquired. 3.
States shall give legal recognition and protection to these lands, territories and resources. Such recognition
shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous
peoples concerned.

94 ECOSOC, ‘Housing and property restitution in the context of the return of refugees and internally displaced
persons’. 28 June 2005. Other important provisions include the following, 22.7 ‘... international organizations
and peace operations should ensure that bodies or processes under their control or supervision do not
obstruct, directly or indirectly, the restitution of housing, land and property.’

95 OCHA/IDD, UN HABITAT et.al. ‘Handbook on Housing and Property Restitution for Internally Displaced
Persons and Refugees’. March 2007.

96 Annex 6: Social and Environmental Pre-Screening for PIF Stage, Part B. Identifying and Managing Social and
Environmental Risks.
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Department.”7 It observes that ‘Key to the success of this approach will be securing long-
term tenure (lease) of land holdings for smallholders so that they can invest with confidence
in the future, rather than having to focus on short-term gains achieved through
environmentally unsound or less sound practices.’#8

110. Annex 20, describing ‘Roles of Project Stakeholders’ asserts that the UNDP CO adequately
addressed all tenure issues during project preparation, ‘The preparation activities related to
community stakeholders have taken account of the recent political and land tenure issues in
the country, including impacts of the National Land Use Policy finalization and
implementation, customary and statutory land tenure systems, resettlement of returning
refugees and increasing land disputes and land grabbing incidents.’??

111. However, another section of the Prodoc describes refugees and IDPs as a threat to
biodiversity, rather than recognizing that measures to secure formal recognition of IDP and
refugee rights to lands and resources within the project area would incentivize their
continued low-impact stewardship of resources - a stewardship acknowledged elsewhere
in the report.

112. Although the Prodoc asserts that ‘all tenure issues’ have been ‘adequately addressed’ it
provides no analysis of what the tenure-related rights are for Karen communities - including
refugees and those internally displaced - and what measures are necessary to secure these
rights in the context of the Ridge to Reef Project, given Applicable Law. It is not clear, for
example, how Karen community rights to land and resources within the project area will be
respected in light of national law that has been recognized by UN experts as posing
significant challenges to these rights — particularly for refugees and IDPs.190 To the contrary,
the Prodoc implies that a 30-year lease provides secure tenure and adequate respect for
customary rights under International law, without any support for this position. Some

97 Prodoc, p.9.

98 1d. p.30.

99 1d. Annex 20.

100 For example, the UN Special Rapporteur on the situation of human rights in Myanmar, Ms. Yanghee Lee,
Myanmar: New land law could have disastrous impact on ethnic minorities. 11 March 2019. Statement
Regarding the amended Vacant, Fallow and Virgin Lands Management Law.
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24296&LangID=E. In a
presentation to the Human Rights Council on the day the Vacant, Fallow and Virgin Lands Management Law
was amended she observed, ‘Today marks the day that thousands of people living in rural areas in Myanmar
may be charged with criminal trespass if they continue to use their lands as they have done for

generations.... ‘the amended Vacant, Fallow and Virgin Lands Management Law fails to recognise shared land
ownership practices, such as customary tenure, and land belonging to IDPs and refugees of conflict that has
been left unattended.’ The law, which became effective 11 March 2019, requires anyone occupying or using
‘vacant, fallow, or virgin’ land to apply for a permit to use the land for 30 years or face eviction and up to two
years in jail. An 18 July 2018 letter from the Forest Department of the Ministry of Natural Resources and
Environmental Conservation to ‘indigenous and local communities in Taninthary Region’, which was meant to
allay concerns, indicates that ‘the land will become state owned’ but that ‘indigenous and local communities
can be allowed to continue to use the land by issuing certificates recognizing their customary land rights and
privileges.’ It is not clear which lands are proposed for certificates, however. While the letter states that
‘Designation of PAs will include only the areas where are in real need to be protected after surveying. Local
villages, agricultural lands, religious lands and graveyard will be excluded’ it also indicates, ‘If farmlands, crop
lands, grazing lands, home gardens and horticultural plantations used or cultivated by indigenous and local
communities, exist in the areas to be designated as PAs, compensations will be provided.’ It also does not
address claims to lands by those previously displaced and just returning.
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experts have observed that leases provide tenure security only to the extent there is
certainty that subsequent administrations under national law will respect the leases.101
Additionally, other experts have indicated that short-term leases do not provide tenure
security necessary to incentivize conservation and good stewardship of land.102

113. The Prodoc additionally provides no acknowledgment of the Pinhiero Principles and related
international norms describing the rights of refugees and IDPs.

Recommendation 5
114.UNDP Myanmar should analyze project activities against provisions of the NCA, and take

measures to ensure that project activities do not undermine or contravene the NCA and
UNDRIP.

101 World Bank. ‘Land Policies for Growth and Poverty Reduction.” 21 August 2003. p.54.
102 Kasimbazi, Emmanuel. ‘Land tenure and rights for improved land management and sustainable
development’. September 2017. p.8.
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The following tables list all references to mechanisms for consultation and consent in project documents, particularly in regard to local communities and
local stakeholders.

Annex 1 - Minutes of the first board meeting

General Description

"The Minister reiterated to provide full
support... for the successful
implementation of the project and
engagement of all stakeholders,
particularly the indigenous and local
communities in the project areas. He also
touched about the press conference
organized by Conservation Alliance of
Tanawthari (CAT) on behalf of the Karen
communities on 16 July 2018 during which
they voiced their apprehensions about the
project and the need to spread greater
awareness about the project amongst the
affected communities. He encouraged the
project team to reach out to local
communities and other stakeholders to
clear their doubts and apprehensions and
garner support for the project activities,
which would have long-term benefits to the
communities themselves and the region at
large. He reassured full support of his
Ministry and the regional government for
the successful implementation of the
project. " (P. 2)

Outcome 1

"5.2 For activities in KNU areas, it was
suggested that the Project should hold
further consultations and engagement
before starting the activities.

5.3 For the work on Marine Protected
Areas - tourism committee and marine and
coastal committee should be engaged.”
(P.5)

Outcome 2

"5.1 It was decided that the Project should
focus on bottoms-up approach to address
local concerns and issues. The Project was
asked to refrain from creating new
committees/groups as far as possible and
to use the existing structures and
committees for the consultation meetings
and to reach out to local communities."
(P.5)

Outcome 3

"6.2 The training programs need to be
adapted to local needs and the country
context and must be sensitive to local
circumstances and customary practices
while imparting these trainings and
engaging different stakeholders/local
communities." (P.6)

"[....] the primary aim of the first meeting
was to discuss and agree on the project
activities for the first year with the board
members from line departments and
representatives of INGOs, NGOs and other
stakeholders. He also provided the
background information on the project
formulation and highlighted the fact that
the project was formulated through
extensive consultations between UNDP and
FD with the engagement of other line
departments/stakeholders” (P.2)

"5.2 For activities in KNU areas, it was
suggested that the Project should hold
further consultations and engagement
before starting the activities.

5.3 For the work on Marine Protected
Areas - tourism committee and marine and
coastal committee should be engaged.”
(P.5)

"5.1 It was decided that the Project should
focus on bottoms-up approach to address
local concerns and issues. The Project was
asked to refrain from creating new
committees/groups as far as possible and
to use the existing structures and
committees for the consultation meetings
and to reach out to local communities."
(P.5)

"6.7 Where possible, the Project should
engage local CSOs active in environment
conservation and good working experience
with communities to support project
activities on the ground. " (P.6)




General Description
"The CD informed that RACG would
meaningfully engage all parties including
KNU and CSOs to promote collective
ownership of project activities" (P.4)

Outcome 1

"5.2 For activities in KNU areas, it was
suggested that the Project should hold
further consultations and engagement
before starting the activities.

5.3 For the work on Marine Protected
Areas - tourism committee and marine and
coastal committee should be engaged.”
(P.5)

Outcome 2

"5.1 It was decided that the Project should
focus on bottoms-up approach to address
local concerns and issues. The Project was
asked to refrain from creating new
committees/groups as far as possible and
to use the existing structures and
committees for the consultation meetings
and to reach out to local communities."
(P.5)

Outcome 3

"6.9 The project team and partners were
advised to be cautious and not create
disharmony in communities and amongst
different departments while implementing
project activities. It was decided that FFI
should come up with an overarching plan
and criteria for site selection and
identifying communities for access to small
grants." (P.7)

"9.1.2 The Project Team to develop a
Stakeholder Engagement Strategy and
Outreach Plan. Engage an experienced local
facilitator and reach out to different
stakeholders and indigenous and local
communities. As appropriate, identify key
personnel from communities and directly
communicate with communities to
understand their major concerns.” (P.8)

"5.2 For activities in KNU areas, it was
suggested that the Project should hold
further consultations and engagement
before starting the activities.

5.3 For the work on Marine Protected
Areas - tourism committee and marine and
coastal committee should be engaged.”
(P.5)

"5.1 It was decided that the Project should
focus on bottoms-up approach to address
local concerns and issues. The Project was
asked to refrain from creating new
committees/groups as far as possible and
to use the existing structures and
committees for the consultation meetings
and to reach out to local communities."
(P.5)

"9.1.9 Grievance mechanism to be putin
place for communities and stakeholders
affected or those who potentially may have
felt affected [...] 9.2 Formation of Regional
Advisory and Coordination Group (RACG).
RACG is an important project body to
support smooth implementation of project
activities, coordination amongst different
stakeholders, and mainstreaming of the
integrated land and seascape planning at
the regional level." (P.9)

"5.2 For activities in KNU areas, it was
suggested that the Project should hold
further consultations and engagement
before starting the activities.

5.3 For the work on Marine Protected
Areas - tourism committee and marine and
coastal committee should be engaged.”
(P.5)

"5.1 It was decided that the Project should
focus on bottoms-up approach to address
local concerns and issues. The Project was
asked to refrain from creating new
committees/groups as far as possible and
to use the existing structures and
committees for the consultation meetings
and to reach out to local communities."
(P.5)

"6.10 The three planned Locally Managed
Marine Areas (LMMA) in the work plan
under Component 2 should be considered
as local community conserved areas, most
appropriate for conservation and
management by local communities.” (P.7)

Annex 6 - Social and Environmental Pre-Screening for PIF Stage

General Description

Generally, accounts for adverse impacts on
local communities in risks, including
restricted natural resource access for local
communities. "During the design of the
project interventions, UNDP as the IA for
the project ensured participatory process
focusing on strengthening capacity of the
duty bearers to meet their obligations and
the right holders to claim their rights. The
project stakeholders at the national,
regional, district and community levels
were fully consulted to design
interventions that are inclusive, promote

Outcome 1

*Does not appear to directly reference
Outcome 1

Outcome 2

“Specific means of engagement with
communities are described in the
stakeholder engagement section for each
project component. These include small
grants disbursed for sustainable
livelihoods in component 2." (P. 2)

Outcome 3

"Specific means of engagement with
communities are described in the
stakeholder engagement section for each
project component. These include [...] the
operation of a Stakeholder Forum* to
provide a mechanism for sharing views and
experiences in component 3." (P. 2)
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General Description

ownership and are environmentally
sustainable” (P. 2)

Outcome 1

Outcome 2

Outcome 3

“In order to achieve gender mainstreaming
in this project, consultations and
assessments during project preparation
obtained gender disaggregated information
on resource use and conservation, and
social and economic background
information on women'’s perspectives and
the realities of life in their communities, for
example where Female Headed
Households (due to bereavement, drug and
alcohol abuse, etc.) are significantly more
vulnerable than Male Headed Households.”
(P.2)

*Does not appear to directly reference
Outcome 1

The project will “actively promote and
support through small grants the
involvement of communities and local
organizations in various types of CBNRM,
including community forestry, community
fisheries, community-based tourism and
participation in park management." (P. 3
Question 6)

“The overall project approach will involve
consultations and engagement of all
villages in the project target areas in order
to obtain support and agreement for
proposed project activities.” (P. 2 Question
6)

*Does not appear to directly reference
Outcome 1

The project will “actively promote and
support through small grants the
involvement of communities and local
organizations in various types of CBNRM,
including community forestry, community
fisheries, community-based tourism and
participation in park management." (P. 3
Question 6)

"In addition, appropriate mitigation
measures will be considered and
incorporated if it is judged that project
activities will curtail illegal activities which
form a significant portion of local peoples’
livelihoods.” (P. 3 - 4)

*Does not appear to directly reference
Outcome 1

The project will “actively promote and
support through small grants the
involvement of communities and local
organizations in various types of CBNRM,
including community forestry, community
fisheries, community-based tourism and
participation in park management." (P. 3
Question 6)

"Stakeholders will be consulted and
engaged throughout the project
implementation phase to: (i) promote
understanding of the project’s outcomes;
(ii) promote stakeholder ownership of the
project through engagement in planning,
implementation and monitoring of the
project interventions; (iii) communication
to the public in a consistent, supportive
and effective manner" (P. 2)
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Annex 13 - Stakeholder Engagement

General Description

"[...]participation and representation of
stakeholders will be conducted through the
governance structures put in place by the
project’ and ‘through the existing
governance structures at national, regional
and local levels’ including district and
township administrations...." (P. 35)

Outcome 1

Component 1 will include direct
engagement with local communities.
"Output 1.4 will include the development
and operationalization of a community-
based ecotourism strategy for Tanintharyi"
(P.34)

Outcome 2

"Output 2.1 will develop management and
financing plans for target proposed Pas
with full stakeholder participation. The
project will design participatory processes
for development and management plans
for sites targeted to be conserved and
establish a Stakeholder Working Group for
each proposed PA, namely Lenya, Ngawun
(formerly Lenya Extension), and Auckland
Bay Mangrows and Thayawthangi-Daung
and Langann Islands. Subsequently, it will
implement management plans in
partnership with relevant stakeholder and,
in particular, identify and implement the
management plans in partnership with
relevant stakeholders and, in particular,
identify and realize opportunities for co-
managing]...] with local communities." To
include developing strategies with for
community engagement (patrolling, in KNU
areas). Project-designed participatory
processes for each PA and a "Stakeholder
Working Group" for each. (P. 35)

Outcome 3

"[...] sharing of project results, knowledge,
lessons learned, and experiences through
the Stakeholder Forum would overtly
include participation from communities
involved in the project activities, especially
regarding local traditional knowledge and
practices that may contribute towards
conservation and sustainable natural
resources management” (P. 46)

"During the PPG phase, extensive
consultations with stakeholders at all
levels have taken place through bilateral
consultations with central government
agencies, civil society organization, and
relevant development partners, visits to
target project sites and meetings with local
government/field agencies and local
communities, stakeholder consultation
workshops, and various studies and
assessments which included field visits and
stakeholder consultations.” (P. 36)

Engagement "will build on the experiences
of UNDPs township planning project which
is anchored within the key institutions
responsible for local development and
development of annual township level
plans (Township Planning and
Implementation Committee, ward and
village tract administrators, Hluttaw
members and representative from civil
society)" (P. 35)

"Output 2.3 will invest [...] in capacity of
communities within KBAs, HCV habitats,
smallholder zones and corridors for
integrated and sustainable management of
land/seascapes, including community-
based natural resource management."
Activities to include: sustainability
assessment of village clusters, village
cluster sustainability development
committees (VCSDCs) (to be established
during project). 5-year sustainable
development plans will be prepared for
village clusters in R2R Seascape, R2R
Mangrow, R2R Corridor, and Smallholder
Zones. (P.36)

"[...] sharing of project results, knowledge,
lessons learned, and experiences through
the Stakeholder Forum would overtly
include participation from communities
involved in the project activities, especially
regarding local traditional knowledge and
practices that may contribute towards
conservation and sustainable natural
resources management” (P. 46)
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General Description Outcome 1 Outcome 2 Outcome 3
Small grants programs to be established or | "[...] sharing of project results, knowledge,
strengthened for village clusters to support | lessons learned, and experiences through
Village Cluster Sustainable Development the Stakeholder Forum would overtly
Plans (VCSDPs). Community-based system | include participation from communities
to monitor health and wealth of village involved in the project activities, especially
communities. (P. 36) regarding local traditional knowledge and
practices that may contribute towards
conservation and sustainable natural
resources management" (P. 46)
Annex 20 - Roles of Project Stakeholders
General Description Outcome 1 Outcome 2 Outcome 3

"Township governments and village
committees are also key partners for
developing biodiversity-mainstreamed
land use planning supporting co-
management and livelihood activities. KNU
will also be a key stakeholder represented
on the Project Board and especially for
project activities within areas under KNU
control” (P. 4)

Output 1.4 includes requirement for FPIC,
consultation with women'’s groups for
communities affected by PA development.
(P.9)

Output 2.3 to include capacity-building of
communities developed with KBAs,
including community-based natural
resource management. Activities include
mobilization of local communities and
other stakeholders for CBNRM and
community-based conservation. (P. 2)

Local communities are "most important
target group to achieve sustainable natural
resource use at the grassroots level given
their dependence on forest and marine
resources [...]. Target communities will be
fully engaged during the project
preparation, with thorough socioeconomic
assessment and community involvement
strategy development. A full
environmental and social screening has
been conducted during the PPG phase and
local level beneficiaries of the project
defined. The preparation activities related
to community stakeholders have taken
account of the recent political and land
tenure issues in the country, including
impacts of the National Land Use Policy
finalization and implementation,
customary and statutory land tenure
systems, resettlement of returning
refugees and increasing land disputes and
land grabbing incidents.” (P. 5)

Output 1.4 to include "Local inputs to the
process, including consultation process
with local communities and village
administrations", also mobilization of
participation of local governments. (P. 2)

Output 2.1 includes: "Implementation of
field surveys and studies, local stakeholder
consultations, documentation and analysis,
and preparation of the conservation
management plans." and "Mobilization of
participation of local stakeholders during
field surveys and conservation
management planning process." (P. 2)

Output 3.3 to include: "Organize and
convene first two project Stakeholder
Forum Meetings" (P. 3)
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General Description Outcome 1 Outcome 2 Outcome 3
Myanmar Fishery Federation (MFF). "MFF Output 1.3 to include "community-based Output 2.2 includes: "Support for raising
will be invited to Stakeholder Forum natural resource management (CBNRM) public awareness on BC system among the
meetings and should be included in and sustainable land and sea." Relevant local stakeholders." (P. 2)
consultations on marine resource stakeholders include village
management planning through the administrations, particularly for land-use
Seascape and Mangrove Working Groups." planning. (P. 1)
(P.8)
Project Document: Strategy
General Description Outcome 1 Outcome 2 Outcome 3

Note: Strategy is outcome-specific.

"The first component will support the
expansion of Tanintharyi’s PAs system,
covering priority KBAs in marine, coastal
and terrestrial landscapes through the
establishment of already

proposed PAs and community-based
management of KBAs." (P. 14)

"The capacity of communities within the
KBAs, buffer zones and corridors will be
developed to improve natural resource
management and incentivize sustainable
livelihoods, with specific

attention towards promoting gender
equality, and climate resilience through
adaptive planning

approaches.” (P. 14)

Establishment of a mechanism for regional
governance system for multi-sectoral ILSM
to inform decision-making.
Implementation of regulatory standards
related to this would come from a Multi-
Sector Standards Working Group. (P. 14)

Key deliverables include: set of PA
management and business plans developed
with active participation of stakeholders
and implemented using a range of
governance mechanisms, including
community-based systems; 5-year
Sustainable Development Plans for clusters
of up to about 20 villages. Initiatives to run
in parallel, with participatory processes for
stakeholders established for both:
Stakeholder Working Groups (SWGs)
established for proposed PAs, eventually to
be established as Forums; Sustainable
Development Committees to be set-up for
each Village Cluster (VCSDCs)***(P. 14)

"The third component focuses on
developing institutional capacity for the
generation and application of biodiversity
knowledge at national and subnational
levels." To include Smithsonian tools and
capacity-building strategy at national and
local levels. "Working from detailed
capacity needs assessments, the capacity of
national and local government agencies,
research institutions and national CSOs will
be strengthened in the areas of biodiversity
assessment and

monitoring, environmental planning and
management for development and poverty
alleviation, and

utilization of open access methods and
tools to design, implement and evaluate
projects." (P. 15)
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Frequently Asked Questions: Ridge to Reef

General Description

"[The Project] puts the local communities
and indigenous peoples at the front and
centre of its implementation approach.”
Region selected because of threats facing
biodiversity and communities living
therein. Current economic development
initiatives have not considered the
prosperity of community-based natural
resource management as natural capital for
building resilience for local communities,
indigenous peoples. (P. 1)

Project goals include: using High
Conservation Value (HCV) approach to
identify and safeguard natural capital of
communities. (P.1-2)

Note on FPIC: "During the project
formulation, a wide range of consultations
were conducted with diverse stakeholders,
including village communities. A total of 19
villages in the landscape were consulted: 8
villages from Coastal area, 3 villages from
Seascape area; and another 8 villages from
Landscape area.

UNDP team also had about three meetings
with Karen National Union (KNU), a key
political and representative body
functioning at the central and district
levels, including during the project
formulation stages and KNU officials were
apprised on the R2R project. UNDP and 3
Fauna and Flora International (FFI), one of
the project partners have also reached out
to number of local CSOs including CAT over
the past few months. Local CSOs and NGOs
were invited to the project inception
workshop held on 17 July in Dawei.

Free and Prior Informed Consent (FPIC) is
a very important part of GEF Social and
Environmental Safeguards. FPIC is an
ongoing process and is not a one off
exercise. UNDP is committed FPIC and will
take forward appropriate FPIC
consultations ahead of actual project
activities once the project sites are
finalized." (P. 2 -3)

Outcome 1

"Local communities will be active
participants of community forestry and
promoting community conserved areas;
Locally Managed Marine Areas (LMMA);
land use planning and protected area
gazettement decision-making; and
livelihood development initiatives." (P. 2)

Outcome 2

"The project will adopt participatory
processes for development of management
plans for sites targeted to be conserved and
establish a Stakeholder Working Group.
Subsequently, it will implement the
management plans in partnership with
relevant stakeholders and, in particular,
identify and realize opportunities for co-
managing forests, mangroves and marine
areas with local communities. This will
include developing strategies for
community engagement (e.g. joint
patrolling, community patrolling, etc.)" (P.
2)

Outcome 3

Note: Most of what is referenced here is
general for the project at-large.
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General Description

"The project has two management/guiding
bodies: Project Board (at Union level) and
Regional Advisory and Coordination Group
(at the Regional level) considering the
regional nature of the project. Regional
Advisory and Coordination Group (RACG)
has a critical role to provide guidance and
direct project activities and will be meeting
every quarter.” Project also has "Working
Groups", which will consider
representation of local communities when
developing management plans and
standards. (P. 3 -4)

The project has a grievance mechanism,
"PMU" hotline to be established and
distributed to all concerned local
stakeholders. (P. 4)

Outcome 1

Outcome 2

Outcome 3
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UNDP Social and Environmental Standards (SES)

115. UNDP’s Programme and Operations Policies and Procedures (POPP) indicate that, ‘social
and environmental sustainability will be enhanced through application of the UNDP Social
and Environmental Standards (http://www.undp.org/ses) and related Accountability
Mechanism (http://www.undp.org/secu-srm)’103UNDP’s Social and Environmental
Standards (SES) describe actions UNDP staff must take, in the context of projects and
programmes funded through UNDP accounts, to avoid and mitigate social and
environmental harms.

116.Most fundamentally, the SES require UNDP to ensure that potential social and
environmental risks, impacts, and opportunities are identified and addressed in all UNDP
projects and programmes.

117.SES provisions most relevant to the Ridge to Reef project include the following: (1) a
requirement to apply UNDP’s Social and Environmental Screening Procedure (SESP) to
identify social and environment-related risks; (2) a requirement to pursue additional
assessments and measures as necessary to respond to these risks; (3) SES Standard 6 and
Stakeholder Engagement requirements to meaningfully engage with local communities as
early as possible in project design; (4) SES Standard 6 requirements for an Indigenous
Peoples Plan; (5) Overarching Policy and Principles requiring UNDP to avoid supporting
activities that do not comply with National Law and obligations of International Law
(whichever is the higher standard), and to further the realization of Human Rights.

Social and Environmental Screening Procedure - Overview

118.The SES require UNDP staff to screen projects using UNDP’s Social and Environmental
Screening Procedure (SESP). The purpose for this is described in the SES as follows, ‘All
proposed Projects will be screened to identify potential application of requirements of the
SES Overarching Policy and Principles (i.e. human rights, gender equality, environmental
sustainability) and relevant Project-level Standards. UNDP utilizes its SESP to identify
potential social and environmental risks and opportunities associated with the proposed
Project.’104

119. The screening considers how activities outlined in the Prodoc might directly and indirectly
impact the environment or communities in the ‘Project’s area of influence’ - defined to
include, ‘areas and communities potentially affected by cumulative impacts from the Project
or from other relevant past, present and reasonably foreseeable developments in the
geographic area ... and (iv) areas and communities potentially affected by induced impacts

103 UNDP, ‘Project Document Template’. 1 March 2016. Regarding SECU, the Legal Agreement additionally
notes, ‘UNDP will seek to ensure that communities and other project stakeholders are informed of and have
access to the Accountability Mechanism. 6. All signatories to the Project Document shall cooperate in good
faith with any exercise to evaluate any programme or project-related commitments or compliance with the
UNDP Social and Environmental Standards. This includes providing access to project sites, relevant
personnel, information, and documentation.’

104 UNDP, ‘Social and Environmental Standards’, January 2015. p.47.


http://www.undp.org/secu-srm

from unplanned but predictable developments or activities caused by the Project, which may
occur later or at a different location (e.g. facilitation of settlements, illegal logging,
agricultural activities by new roads in intact forest areas).’105

120. The SESP describes when and how the screening must be performed. More particularly, it
describes that, as a ‘first step’, a range of existing social and environmental-related
information should be used to perform a ‘pre-screening’ that informs project design, ‘Review
available information relevant to the Project’s social and environmental aspects, such as:
UNDAF, CPAP; planning documents including existing gender, human rights, social,
environmental studies; applicable legal and regulatory framework; input from stakeholder
engagement activities; relevant reports of UN or other agencies, such as Universal Periodic
Reviews.’106

121.As detailed more below, UNDP Country Offices must provide local communities with
opportunities to express their views ‘at all points’ in the decision-making process on matters
that affect them, including ‘social and environmental risks and impacts... (and) proposed
mitigation measures.” When the project potentially impacts Indigenous Peoples, the UNDP
Country Office must identify Indigenous Peoples presence in the project area, and engage
Indigenous Peoples’ representatives in this pre-screening and project design process.107 As
noted in the Guidance Note for Standard 6, ‘An early mapping of the affected indigenous
peoples to be consulted should begin in the design phase. It is essential that such processes
be developed in a participatory manner with the indigenous peoples concerned.’108

122. Risks identified during the screening are then used to ‘categorize’ the significance of the risk
and to help UNDP determine if additional social and environmental assessments are
necessary. The SES describes categorization as follows, ‘UNDP’s SESP applies a Project-level
categorization system to reflect the significance of potential social and environmental risks
and impacts and to determine the appropriate type and level of social and environmental
assessment. Each proposed Project is scrutinized as to its type, location, scale, sensitivity
and the magnitude of its potential social and environmental impacts... Based on the
screening, UNDP categorizes Projects according to the degree of potential social and
environmental risks and impacts. In some cases, applicability of specific requirements will
need to be determined through additional scoping, assessment, or management review. The
screening process results in one of the following three categories for the proposed Project:
low...moderate...high.... Projects that undergo substantive revision after the initial screening
and categorization will be re-screened and potentially re-categorized.10°

123. According to the SESP’s “ List of High Risk Projects,” when projects ‘may adversely impact
the rights, lands, and/or resources of Indigenous Peoples’ they ‘should generally be
categorized as High Risk.” The Guidance Note for Standard 6 describes risks that
conservation-related projects pose for Indigenous Peoples: ‘While some might see a Project
activity - such as restricted access to resources for conservation purposes - as having little
or no adverse impact on indigenous rights, lands or resources, from an indigenous

105 Id. p.49.

106 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.11.

107 See also ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’.
January 2017.

108 Id. p.12.

109 UNDP, ‘Social and Environmental Screening Procedure’. March 2016.
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perspective, it may be a deprivation of traditional medicines and materials or an
interference with spiritual practices related to sacred flora or fauna. Such restrictions might
represent a permanent loss of the territorial base from which indigenous people sustain
their unity and distinct governance, and manifest, preserve and transmit their cultural
norms, values and practices.’110

124. The Guidance Note for Standard 6 includes indicative examples of low, moderate, and high
risk projects, including an example specific to conservation-related activities that are
defined ‘in partnership’ with indigenous communities: ‘A forest conservation project
conducted in conjunction with affected local indigenous communities. The risks are likely to
be at most moderate if the project’s parameters and activities are defined in partnership with
the affected indigenous community’ [emphasis added].111

125. UNDP Country Office staff must use SESP screening questions - detailed in the next section
- to determine the final risk category.

126. Upon completion of the screening process, the following information and measures should
exist: (1) A list of SES standards triggered by project activities; (2) An understanding of the
significance/category of risk posed by project activities, e.g., low, moderate, or high risk;);
(3) a description of the approach the UNDP Country Office will take to any additional social
and environmental assessments; and (4) a Stakeholder Engagement Plan (or at least a draft
plan, as reflected below) with detail that responds to the level of risk (including information
that help shapes required FPIC processes in a manner consistent with SES standards).

Applying the Social and Environmental Screening Procedure - Screening Questions

127.The Social and Environmental Screening Procedure — SESP - includes two parts - the first,
Part A, must be applied by UNDP staff to identify opportunities to integrate ‘overarching
principles’, e.g. human rights and gender equality, into the project to strengthen social and
environmental sustainability, and the second, Part B., must be applied to identify potential
social and environmental risks and impacts associated with all activities outlined in Project
documentation, and measures to respond to these risks.

128. To respond to the first question for Part B., ‘What are the Potential Social and Environmental
Risks?’ UNDP staff are directed to use UNDP’s ‘Social and Environmental Risk Assessment
Screening Checklist.

110 The Guidance Note additionally states on this point, ‘Standard 6 thus requires that “UNDP Projects will
recognize that indigenous peoples have collective rights to own, use, and develop and control the lands,
territories and resources they have traditionally owned, occupied, or otherwise used or acquired, including
lands and territories for which they do not yet posses title” (see Requirement 6). In addressing this
requirement, it is important to keep in mind at all times that: i. a profound relationship exists between
indigenous peoples and their lands, territories and resources which has various social, cultural, spiritual,
economic and political dimensions and responsibilities; ii. the collective dimension of this relationship is
significant; and iii. the intergenerational aspect of such a relationship is also crucial to indigenous peoples’
identity, survival and cultural viability.’

111 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.19.
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129. Checklist questions most relevant to the Ridge to Reef project include questions related to
Human Rights (Principle 1.); Displacement (Standard 5); Indigenous Peoples (Standard 6);
and Policy Delivery.

130. SESP screening questions related to Human Rights, and pertinent in the context of the Ridge
to Reef project, include the following: ‘1. Could the Project lead to adverse impacts on
enjoyment of the human rights (civil, political, economic, social or cultural) of the affected
population and particularly of marginalized groups? 2. Is there a likelihood that the Project
would have inequitable or discriminatory adverse impacts on affected populations,
particularly people living in poverty or marginalized or excluded individuals or groups? 3.
Could the Project potentially restrict availability, quality of and access to resources or basic
services, in particular to marginalized individuals or groups? 4. Is there a likelihood that the
Project would exclude any potentially affected stakeholders, in particular marginalized
groups, from fully participating in decisions that may affect them? 5. Is there a risk that duty-
bearers do not have the capacity to meet their obligations in the Project? 6. Is there a risk
that rights-holders do not have the capacity to claim their rights? 7. Have local communities
or individuals raised human rights concerns regarding the Project during the stakeholder
engagement process? 8. Is there a risk that the Project would exacerbate conflicts among
and/or the risk of violence to project-affected communities and individuals?'112

131. SESP screening questions related to Displacement and Resettlement, and pertinent in the
context of the Ridge to Reef project, include the following: ‘5.2 Would the Project possibly
result in economic displacement (e.g. loss of assets or access to resources due to land
acquisition or access restrictions - even in the absence of physical relocation)? 5.4 Would
the proposed Project possibly affect land tenure arrangements and/or community-based
property rights/customary rights to land, territories and/or resources?’113

132. SESP screening questions related to Indigenous Peoples, and pertinent in the context of the
Ridge to Reef project, include the following: 6.1 Are indigenous peoples present in the
Project area (including Project area of influence)? 6.2 Is it likely that the Project or portions
of the Project will be located on lands and territories claimed by indigenous peoples? 6.3
Would the proposed Project potentially affect the human rights, lands, natural resources,
territories, and traditional livelihoods of indigenous peoples (regardless of whether
indigenous peoples possess the legal titles to such areas, whether the Project is located
within or outside of the lands and territories inhabited by the affected peoples, or whether
the indigenous peoples are recognized as indigenous peoples by the country in question)?
6.4 Has there been an absence of culturally appropriate consultations carried out with the
objective of achieving FPIC on matters that may affect the rights and interests, lands,
resources, territories and traditional livelihoods of the indigenous peoples concerned? ... 6.6
Is there a potential for forced eviction or the whole or partial physical or economic
displacement of indigenous peoples, including through access restrictions to lands,
territories, and resources? 6.7 Would the Project adversely affect the development priorities
of indigenous peoples as defined by them? 6.8 Would the Project potentially affect the
traditional livelihoods, physical and cultural survival of indigenous peoples? 6.9 Would the
Project potentially affect the Cultural Heritage of indigenous peoples, including through the
commercialization or use of their traditional knowledge and practices?’114

112 UNDP, ‘Social and Environmental Screening Procedure’ March 2016. p.31.
13 [d. p.33.
114 [d. p.34.
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133. Significantly, responses to these questions must consider risks as they exist prior to
mitigation or management measures. As noted in the SESP, ‘risks should be identified and
quantified as if no mitigation or management measures were to be put in place’ because ‘It
is necessary to form a clear picture of potential inherent risks in the event that mitigation
measures are not implemented or fail.’115

134.As noted above, once the checklist questions are answered, and potential social and
environmental risks are identified, the SESP requires staff to ‘categorize’ risks based on the
potential severity and likelihood of risk.

135. Note that the SESP specifies that a ‘yes’ answer in response to question 6.3. - would the
project potentially impact rights, natural resources, lands, livelihoods, etc. of Indigenous
Peoples - means ‘the potential risk impacts are considered potentially severe and/or critical
and the Project would be categorized as either Moderate or High Risk.’116

Approach to Environmental Assessment When Indigenous Peoples Might Be Impacted

136. As noted above, after the UNDP Country Office applies the SESP and identifies risks and the
significance of risk, e.g., category of risk, it must determine the scope of any required social
and environmental assessments.

137. While low risk projects require no additional assessment, moderate and high-risk projects
require additional social and environmental assessment and management measures to
ensure compliance with the SES.117

138.Standard 6, Indigenous Peoples, specifies that ‘All [emphasis added] Projects that may
impact the rights, lands, resources and territories of indigenous peoples require prior
review and/or assessment of potential impacts and benefits.” Additionally, ‘Projects with
potentially significant adverse impacts require a full social and environmental assessment
conducted by an independent and capable entity.’118

139.The SESP specifies that such assessments should be ‘conducted as part of Project
preparation.” The Guidance Note for Standard 6, Indigenous Peoples, notes the same for
projects involving Indigenous Peoples, ‘Timing of assessments: Every effort should be

115 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.7. Question 2 of Social and
Environmental Standards Procedure - What are the potential social and environmental risks? 33. Project
activities are screened for their inherent social and environmental risks regardless of planned mitigation and
management measures. It is necessary to form a clear picture of potential inherent risks in the event that
mitigation measures are not implemented or fail. This means that risks should be identified and quantified as
if no mitigation or management measures were to be put in place.

116 As noted in Annex 2 of the Social and Environmental Screening Procedure, UNDP’s Indicative List similarly
reflects that for projects that involve Indigenous Peoples and with ‘yes’ answers to screening questions
related to Indigenous Peoples, UNDP is required to perform additional assessments/reviews of potential
impacts to these communities, and to take measures to avoid and mitigate such impacts.

117 UNDP, ‘Social and Environmental Screening Procedure’. March 2016. p.20. Note also that Strategic
Environmental and Social Assessment (SESA) and/or Environmental and Social Impact Assessments (ESIA)
are required for High Risk Projects, and may also be utilized to address potential impacts of Moderate Risk
Projects.

118 UNDP ‘Social and Environmental Standards’., January 2015. p.39.
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undertaken to ensure that the assessment is conducted and shared with potentially affected
indigenous peoples and other stakeholders prior to Project approval.’

140. The SESP and the Guidance Note on Social and Environmental Assessment, also recognize,
however, thatin certain circumstances completion of a social and environmental assessment
(and the scoping process) may need to be financed through the Project budget (hence,
conducted during Project implementation). ‘In such cases, the Project Document needs to
incorporate an initial management plan and budget to conduct appropriate assessment
during project implementation.’

141. Regardless of when the assessment occurs, potentially impacted Indigenous Peoples must
be involved in the assessment process, ‘Reviews and assessments will be conducted
transparently and with the full, effective and meaningful participation of the indigenous
peoples concerned.’t19

142. Assessments must accomplish the following (detailed more in the Guidance Note on
Indigenous Peoples)20: (1) Examine the short-and long-term, direct and indirect, and
positive and negative impactsi?l; (2) Analyze gender dimensions and impacts on
marginalized groups: (3) Examine ownership and usage rights to lands, territories,
resources:122 (4) Analyze potential impacts on Cultural Heritage: and (5) Analyze potential
relocation and displacement risks and impacts.

Stakeholder Engagement

143. SES stakeholder engagement provisions require that UNDP Country Offices identify and
consult with potentially-impacted local communities, with particular attention to vulnerable
and marginalized communities. The purpose, it notes, is to build a constructive relationship
with these communities, and to avoid and mitigate potential risks in a timely manner,
‘Meaningful, effective and informed stakeholder engagement and participation will be
undertaken that will seek to build and maintain over time a constructive relationship with
stakeholders, with the purpose of avoiding or mitigating any potential risks in a timely
manner.’123 On particular attention to vulnerable groups, it states, ‘Stakeholder analysis and

119 Id

120 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.23.

121 1d. p. 21. The full paragraph is ‘Examine the short-and long-term, direct and indirect, and positive and
negative impacts of the Project on the social, cultural and economic status and differential impacts of the
project on their livelihood systems, culture and socioeconomic status of affected indigenous peoples
(Requirement 10). The assessment should include confirmation and description of the presence (via both
occupation and use) of indigenous peoples in areas that may be affected by the Project's activities, including
baseline socioeconomic profile of the IP groups in the project area (Requirement 5). In addition the
assessment needs to summarize the participatory processes with affected indigenous groups on the conduct
of the assessment, including, if already initiated, a summary of FPIC processes and documented outcomes
(Requirement 9).’

122 1d. The full paragraph, ‘Where Project activities may affect indigenous peoples’ lands, territories and
resources, the social and environmental assessment will need to include a targeted analysis of the status of
ownership and usage rights of the affected lands, territories and resources in order to analyze the Project’s
potential impacts on such rights (see Box 8). The analysis would be conducted as part of the scoping exercise
for the assessment in order to help focus the assessment on critical issues that require detailed examination.’
123 UNDP, ‘Social and Environmental Standards’. January 2015. p.51.
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engagement will (ensure) that potentially affected vulnerable and marginalized groups are
identified and provided opportunities to participate. Measures will be undertaken to ensure
that effective stakeholder engagement occurs where conditions for inclusive participation
are unfavourable.’124

144.UNDP Country Office staff must provide local communities with opportunities to express
their views ‘at all points’ in the decision-making process on matters that affect them.125 It
lists examples of topics stakeholders ‘will be able to express their views on’: ‘Programme
and/or Project goals and strategies; social and environmental risks and impacts; proposed
mitigation measures; sharing of development benefits and opportunities; and
implementation issues.’126

145. The approach the UNDP Country Office will use to engage stakeholders this way must be
detailed in a ‘Stakeholder Engagement Plan.’

146.For projects affecting Indigenous Peoples, the Guidance Note for Standard 6 further
elaborates, ‘Mechanisms and processes for Indigenous Peoples to be involved throughout
project development and implementation are to be articulated in a Stakeholder Engagement
Plan that is incorporated in Project documentation, and specifically in the Indigenous
Peoples Plan (described in greater detail in paragraphs below).’127 ‘Additionally, ‘An early
mapping of the affected indigenous peoples to be consulted should begin in the design phase.
It is essential that such processes be developed in a participatory manner with the
indigenous peoples concerned.’128

147. As described in the Guidance Note for Standard 6, the Stakeholder Engagement plan for
Indigenous Peoples must ensure that consultation processes meet the following criteria: (1)
are culturally appropriate and conducted in good faith, i.e, exercised through the
communities’ own governance structures and chosen representatives, and in accordance
with their own laws and customs for decision-making on such matters; (2) pay attention to
disadvantaged individuals/groups; (3) ensure timely access to information that is
understandable to communities - ensuring for example, that both full and abbreviated
versions of the Indigenous Peoples Plan- in draft and updated forms - are disclosed locally,
in a proactive manner; and (4) ensure access to grievance redress mechanisms.’129

148. The Guidance Note for Standard 6 further notes, in relation to engagement with local
communities, that the UNDP Country Office must secure the free, prior, informed consent
(FPIC) of communities in certain circumstances, ‘FPIC will be ensured on any matters that
may affect the rights and interests, lands, resources, territories (whether titled or untitled

124]d. p.51.

125 Id. Para. 14, ‘Meaningful, effective and informed consultation processes in UNDP Programmes and Projects
seek to identify priorities of stakeholders and will provide them with opportunities to express their views at
all points in the Programme and/or Project decision-making process on matters that affect them and allows
the Programme and/or Project teams to consider and respond to them.’

126 [d. p.52. The SES Stakeholder engagement provisions identify characteristics of ‘meaningful, effective and
informed consultation processes’ including, for example, documentation of these processes with a description
of measures to address risks and impacts.

127 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’.
January 2017. p.9.

128 1d.

129 1d.
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to the people in question) and traditional livelihoods of the indigenous peoples
concerned.;130 It observes that this requirement is beyond the general stakeholder
engagement requirements, and that ‘FPIC must be pursued and secured before proceeding
with the specified actions (emphasis added)...’131 Paragraphs 154-167 below, describing
additional Standard 6, Indigenous Peoples requirements, further elaborate FPIC
requirements.

Measures in Response to Risks Identified in Screening and Assessment Process

149. As noted above, after screening and any additional assessments of risks are completed,

UNDP staff are required to identify measures that must be taken to respond to these risks.
For moderate or high risk projects, these measures must be included in an Environmental
and Social Management Plan or Framework.132

150. The Guidance Note for Standard 6 reflects that, for projects that may affect Indigenous

Peoples, this Plan/Framework typically is an Indigenous Peoples Plan, i.e., mitigation and
management measures are typically contained in an Indigenous Peoples Plan (IPP) - a plan
based on the findings of the social and environmental assessment.133 This plan must be
developed with the ‘full, effective and meaningful participation of potentially affected
indigenous peoples.'34

151. The Guidance Note for Standard 6 describes that ‘For projects that may require an IPP, every

effort should be expended to ensure that the assessment is undertaken prior to project
appraisal and a fully developed IPP be presented for PAC consideration. Where the
assessment must be funded through the project budget and hence conducted during project
implementation, an initial management plan must be presented for PAC consideration.’135

152.The Guidance Note for Standard 6 further details, ‘The initial management plan must

address as many aspects of the required IPP as possible ... and needs to clearly state when
and how the full IPP will be developed and reflect the findings and recommendations of the

130 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’.
January 2017. p.11.

131]d. p. 9 ‘while all consultations with Indigenous Peoples should be carried out in good faith with the
objective of achieving agreement, Standard 6 stipulates circumstances in which FPIC must be pursued and
secured before proceeding with the specified actions....” And, p.11. ‘Project activities that may adversely affect
the existence, value, use or enjoyment of indigenous lands, resources or territories shall not be conducted
unless agreement has been achieved through the FPIC process....".

132 UNDP, ‘Social and Environmental Standards - Policy Delivery’. December 2016. ‘Enhance positive impacts
and avoid, minimize, and/or mitigate adverse impacts through social and environmental planning and
management. Develop an Environmental and Social Management Plan (ESMP) that includes the proposed
measures for mitigation, monitoring, institutional capacity development and training (if required), an
implementation schedule, and cost estimates. When uncertainty remains regarding specific Project
components or exact locations (e.g. for “upstream” activities), develop an Environmental and Social
Management Framework (ESMF) in place of an ESMP.

133 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’.
January 2017. p.25. As noted in Section 5, there is a presumption that such Projects are to be considered
either Moderate or High Risk projects (depending on the significance of risk rating). High Risk Projects would
require an IPP in all cases. The presumption is that Moderate Risk Projects that affect indigenous peoples’
rights, lands, resources or territories would also require development of an IPP.

1341d. p.25.

135 1d.
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social and environmental assessment, consultation and any required FPIC processes once
undertaken. A subsequent PAC meeting or the Project Board needs to review the completed
IPP and ensure all required measures are incorporated into the Project plan, budget, and
monitoring indicators.’

153.The SES Standards detail measures that must be taken and included in the Indigenous
Peoples Plan (described in greater detail below).13¢ For the Ridge to Reef project, the most
relevant SES Standards include those related to Indigenous Peoples, cultural heritage, and
displacement.

SES Standards - Standard 6 Indigenous Peoples

154. Standard 6, Indigenous Peoples, details requirements and measures UNDP must take to
avoid and mitigate risks and potential impacts (identified during screening and assessment)
to Indigenous Peoples.137

155. This Standard applies ‘to all Projects which may affect the human rights, lands, natural
resources, territories, and traditional livelihoods of indigenous peoples regardless of (i)
whether the Project is located within or outside of the lands and territories inhabited by the
indigenous peoples in question, (ii) whether or not title is possessed by the affected
indigenous peoples over the lands and territories in question, or (iii) whether the indigenous
peoples are recognized as indigenous peoples by the country in question.’

156.1t first requires UNDP to respect the human rights of Indigenous Peoples (this is a
requirement for the current SES ‘Human Rights’ principle also) and a UNDP commitment to
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP): ‘UNDP will
not participate in a Project that violates the human rights of indigenous peoples as affirmed
by Applicable Law and the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP). UNDP will ensure that social and environmental assessments for Projects
involving indigenous peoples include an assessment of their substantive rights, as affirmed
in Applicable Law.’138

157.Several articles of the UNDRIP emphasize the rights of Indigenous Peoples to lands and
resources, and with consideration for future generations. Article 25, for example, describes
the right of Indigenous Peoples to maintain and strengthen the distinctive spiritual
relationship with their traditionally owned or occupied and used lands, territories, and
waters and to uphold their responsibilities to future generations. Article 26 also indicates
the rights of Indigenous Peoples to lands and resources they possess by reason of traditional
occupation or use.

158. The UNDRIP reflects that securing these rights requires the participation of Indigenous
Peoples in decision-making when activities or measures would affect their rights. This must

136 JNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’.
January 2017. Annex 1. Attached to the end of this report which includes a description of what must be
included in the IPP.

137 Note that UNDP adopted the Guidance for Standard 6 in January 2017: SES 7 - Guidance for Indigenous
Peoples -published in January 2017 - before the project was approved.

138 UNDP ‘Social and Environmental Standards’. January 2015. p.37.
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occur through representatives chosen by the communities, in accordance with their own
procedures.!39

159. As noted above, another key requirement for the Ridge to Reef project is a requirement of
the UNDP CO to ensure that FPIC exists in certain circumstances, including, particularly,
matters affecting rights to lands, resources, and territories.

160. The Guidance Note for Standard 6 indicates that the circumstances include the following:

e ‘Rights, lands territories, resources, traditional livelihoods: FPIC will be ensured on any
matters that may affect the rights and interests, lands, resources, territories (whether
titled or untitled to the people in question) and traditional livelihoods of the indigenous
peoples concerned. Project activities that may adversely affect the existence, value, use
or enjoyment of indigenous lands, resources or territories shall not be conducted unless
agreement has been achieved through the FPIC process. (Requirement 9).’

e Cultural Heritage: UNDP will respect, protect, conserve and not take or appropriate the
cultural, intellectual, religious and spiritual property of indigenous peoples without their
free, prior and informed consent (Requirement 13d).’

161. The Guidance Note further describes key parameters for this process, as well as the overall
goal, ‘The overall aim of the FPIC process with all stakeholders is to obtain a signed
agreement or oral contract witnessed by an independent entity agreed to by both parties,
ensuring that the greatest number of community members are involved and represented,
including potentially marginalized groups. The community's customs and norms for
participation, decision-making and information sharing are to be respected....’.140

162. The SES also refer to guidance documents reflecting that not all FPIC processes will lead to
consent, ‘while the objective of a consultation project is to reach agreement, not all FPIC
processes will lead to the consent of and approval by the rights-holders in question. At the

139 United Nations, ‘United Nations Declaration on the Rights of Indigenous Peoples’. 13 September 2007. Art.
18, p.15. ‘Indigenous Peoples have the right to participate in decision-making in matters which would affect
their rights, through representatives chosen by themselves in accordance with their own procedures, as well
as to maintain and develop their own indigenous decision-making institutions.’ See also, ‘Article 19, States
shall consult and cooperate in good faith with the Indigenous Peoples concerned through their own
representative institutions in order to obtain their free, prior and informed consent before adopting and
implementing legislative or administrative measures that may affect them; Article 20, 1. Indigenous Peoples
have the right to maintain and develop their political, economic and social systems or institutions, to be
secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their
traditional and other economic activities; and Article 23, Indigenous Peoples have the right to determine and
develop priorities and strategies for exercising their right to development. In particular, Indigenous Peoples
have the right to be actively involved in developing and determining health, housing and other economic and
social programmes affecting them and, as far as possible, to administer such programmes through their own
institutions.’

140 [d. p.13. Note, also, that SES footnote 74 points to guidance available to UNDP staff to implement FPIC
requirements, including the United Nations Development Group Guidelines on Indigenous Peoples (herein
UNDG Guidelines) and the UN-REDD Guidelines on Free, Prior and Informed Consent (herein UN-REDD
Guidelines). The UNDG Guidelines describe that FPIC implies ‘an absence of coercion, intimidation or
manipulation, that consent has been sought sufficiently in advance of any authorization or commencement of
activities, that respect is shown for time requirements of indigenous consultation/consensus processes and
that full and understandable information on the likely impact is provided....The participation of indigenous
peoples may be through their traditional authorities or a representative organization.” The UN-REDD
Guidelines provide a similar description of FPIC.
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core of FPIC is the right of the peoples concerned to choose to engage, negotiate and decide
to grant or withhold consent, as well as the acknowledgement that under certain
circumstances, it must be accepted that the project will not proceed and/or that engagement
must be ceased if the affected peoples decide that they do not want to commence or continue
with negotiations or if they decide to withhold their consent...’.141

163.The UNDP, in ensuring respect for rights, must also consider findings of UN entities and
regional human rights bodies.

164. As noted above, Standard 6 also includes a requirement for an Indigenous Peoples Plan
when projects may affect Indigenous Peoples.

165. UNDP’s Guidance Note for Standard 6 lists the following as key components of an IPP:

‘(B) Description of the Project: General description of the project, the project area, and
components/activities that may lead to impacts on indigenous peoples;

(C) Description of Indigenous Peoples: A description of affected indigenous people(s) and
their locations, including: i. a description of the community or communities constituting the
affected peoples (e.g. names, ethnicities, dialects, estimated numbers, etc.); ii. a description
of the resources, lands and territories to be affected and the affected peoples connections/
relationship with those resources, lands, and territories; and iii. an identification of any
vulnerable groups within the affected peoples (e.g. uncontacted and voluntary isolated
peoples, women and girls, the disabled and elderly, others);

(D) Summary of Substantive Rights and Legal Framework: A description of the substantive
rights of indigenous peoples and the applicable legal framework...

(E) Summary of Social and Environmental Assessment and Mitigation Measures, including i.
a summary of the findings and recommendations of the required prior social and
environmental impact studies (e.g. limited assessment, ESIA, SESA, as applicable) -
specifically those related to indigenous peoples, their rights, lands, resources and territories.
This should include the manner in which the affected indigenous peoples participated in
such study and their views on the participation mechanisms, the findings and
recommendations, and ii. Where potential risks and adverse impacts to indigenous peoples,
their lands, resources and territories are identified, the details and associated timelines for
the planned measures to avoid, minimize, mitigate, or compensate for these adverse
effects.142

166.Annex 1 to the Guidance Note for Standard 6, provides an ‘indicative outline of the
substantive aspects’ that are to be addressed in the IPP, including: (1) Ensuring culturally
appropriate benefits;143 (2) creating action plans for legal recognition of indigenous peoples

141 The UNDG Guidelines and UN-REDD Guidelines refer to the ‘Report of the UNPFII workshop on
Methodologies regarding Free Prior and Informed Consent and Indigenous Peoples’ as providing elements of
a common understanding of FPIC.

142 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.28.

143 [d. p.26. The full paragraph is, ‘The IPP needs to detail the arrangements agreed to with the indigenous
peoples concerned regarding the equitable sharing of benefits to be derived by the Project in a manner that is
culturally appropriate and inclusive and that does not impede land rights or equal access to basic services
including health services, clean water, energy, education, safe and decent working conditions, and housing
(Requirement 11). Those arrangements should be evidenced in the written outcomes of the consultation and
consent process undertaken. Indigenous peoples should be provided with full information of the scope of
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rights to lands, territories, resources and legal personality;1** (3) supporting rights
implementation; and (4) creating a Resettlement Action Plan/Livelihood Action Plan.145

167.Finally, the IPP must also outline monitoring measures to ensure that the Project’s
mitigation and management measures (also described in the IPP) are being implemented,
‘Transparent participatory monitoring arrangements must be put in place wherein the
indigenous peoples concerned will jointly monitor Project implementation.’

SES Standards - Standard 5 Displacement and Resettlement

168. The requirements of this standard largely overlap with the requirements of Standard 6,
Indigenous Peoples that are relevant for Ridge to Reef activities.

SES Standards - Standard 4 Cultural Heritage
169. This standard reflects that for projects that might impact the Cultural Heritage of indigenous
peoples, the requirements of Standard 6 Indigenous Peoples apply. Requirements of

Standard 6 are most relevant to the investigation.

SES Overarching Policy and Principles - National Law, International Law (Human Rights)

potential income streams, services and benefits that the Project may generate for all potential beneficiaries.
In determining what constitutes fair and equitable benefit sharing - particularly where traditional
knowledge, cultural heritage, lands, resources, and territories are involved - indigenous peoples should be
treated not just as stakeholders, but appropriately as rights holders.’

144 UNDP, ‘Guidance Note, UNDP Social and Environmental Standards, Standard 6: Indigenous Peoples’,
January 2017. p.26. The full paragraph is, ‘Certain Project activities may not be successful or may lead to
adverse impacts unless the rights of indigenous peoples to traditional lands, territories and resources are
officially recognized. For example, initiatives to support indigenous peoples land tenure or to develop
resources on traditional lands may first require official recognition of legal rights. In addition, recognition of
the rights of indigenous peoples to legal personality may also be required if not adequately provided for
under domestic law. Where the success and continuation of the Project as a whole, or specific Project
activities, are contingent (Box 9) on establishing legally recognized rights to lands, resources, or territories of
the affected indigenous peoples, the IPP will need to contain an action plan that outlines UNDP must carefully
evaluate whether a Project could continue without undue harm if needed legal reforms or delimitation,
demarcation and titling activities cannot take place within the relevant time period of the Project given its
mandate and financing. In such cases the IPP would need to clearly address the potential consequences where
only some of the activities take place within the Project period (e.g. some progress but not final recognition of
the land and territory rights). With the consent of relevant authorities, UNDP will support such activities to
achieve such recognition.’

145 [d. p.27. The full paragraph states: ‘In the exceptional circumstances when physical displacement or
economic displacement of indigenous peoples is unavoidable, UNDP needs to integrate into the Project
documentation a Resettlement Action Plan (RAP) or Livelihood Action Plan (LAP) that has been developed
transparently with the individuals and communities to be displaced. No relocation of indigenous peoples will
take place without the free, prior and informed consent of the indigenous peoples concerned and only after
agreement on just and fair compensation and, where possible, with the option of return (Requirement 8). The
RAP/LAP must meet the requirements of Standard 5 and Standard 6, including documentation of agreement
through FPIC. The objectives, activities, and timelines for both of these plans will be harmonized and
incorporated by reference in the IPP. (See the Guidance Note on Standard 5 Displacement and Resettlement).’
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170. SES ‘Overarching Policy and Principles’ require UNDP to avoid supporting activities that do

not comply with National Law and obligations of International Law (whichever is the higher
standard), and to further the realization of Human Rights.146

SES Policy Delivery and Accountability Process

171.

In addition to the SESP and requirements for a Stakeholder Engagement Plan, other key
policy delivery provisions include those relating to a grievance mechanism and a monitoring
mechanism. The SES notes ‘When necessary, UNDP will ensure that an effective Project-level
grievance mechanism is available. The mandate and functions of a project-level grievance
mechanism could be executed by the Project Board or through an Implementing Partner’s
existing grievance mechanisms or procedures for addressing stakeholder concerns. Where
needed, UNDP and Implementing Partners will strengthen the Implementing Partners’
capacities to address Project-related grievances.’ 147 If further notes, ‘Project-level grievance
mechanisms and UNDP’s Stakeholder Response Mechanism will address concerns promptly
through dialogue and engagement, using and understandable and transparent process that
is culturally appropriate, rights-compatible, and readily accessible to all stakeholders at no
cost and without retribution. They will be gender- and age-inclusive and responsive and
address potential access barriers to women, the elderly, the disabled, youth and other
potentially marginalized groups as appropriate to the Project.''4¢ Additionally, the SES
requires (through both the Policy Delivery section and Standard 6) UNDP staff to monitor
its performance against the objectives and requirements of the SES.

146 This requirement to comply with international law and further the realization of human rights overlaps
with Standard 6, Indigenous Peoples, requirements to ensure respect for the human rights of Indigenous

Peoples.

147 UNDP ‘Social and Environmental Standards’. January 2015. p.52.
148 [d. p.53.
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